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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19387 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7U.S.C.1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 


Copies of monthly issues of the decisions will be available 
through the Superintendent of Documents, U. S. Government 
Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4227) 


In re COLLEGE CLUB Dairy, INC. AMA Docket No. 21-2. Decided 
April 15, 1955. 


Difference between Payments to Producer-Settlement 
Fund and to Particular Producers—Failure to Support 
Petition with Sufficient Detail—Dismissal 


Where a handler alleges that it overpaid producers delivering milk to it in 
the amount claimed to be due the producer-settlement fund, held, such 
alleged overpayment is between the handler and his particular producers 
and may not be set-off against handlers obligation to the producer- 
settlement fund which is in the nature of a trust fund for all producers, 
and as the petitioner failed to set out why the alleged overpayments were 
made, in what respect the action of the market administrator is arbi- 
trary and capricious and how the payment to this fund would constitute 
the taking of petitioner’s property without due process of law, the petition 
to review market administrator’s ruling and to determine petitioner is 
not indebted to producer-settlement fund is dismissed. 


Mr. Rex W. Perkins, of Fayetteville, Arkansas, for petitioner. Messrs. Julius 
C. Krause and Webster P. Maxson for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler 
under Order No. 21 regulating the handling of milk in the Ozarks 
marketing area, complains of the action of the market adminis- 
trator in billing the petitioner for $783.64 as due the producer- 
settlement fund under the order in connection with the month of 
August 1954. The petitioner resists the payment of this obliga- 
tion because it alleges that during August 1954 it overpaid the 
producers delivering milk to it by approximately the amount 
claimed to be due the producer-settlement fund by the market 
administrator. 


265 
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On March 10, 1955, the Deputy Administrator for Marketing 
Services, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, filed an application to dismiss the petition 
pursuant to Section 900.52 (c) of the rules of practice. A copy of 
the application to dismiss was served upon the petitioner with an 
opportunity afforded for the filing of a reply. No reply has been 
received. 


The petition does not challenge the order provisions nor the 
computation of the amount claimed by the market administrator 
to be due the producer-settlement fund. It does contend that the 
market administrator is acting arbitrarily and capriciously and 
that payment of the amount in question would constitute the tak- 
ing of its property without due process of law in violation of the 
Fifth Amendment to the Constitution of the United States. The 
petition asks that the Secretary review the market administra- 
tor’s ruling and determine that the petitioner is not indebted to 
the producer-settlement fund. 


Of course, as the application to dismiss points out, the pro- 
ducer-settlement fund under the order is in the nature of a trust 
fund for all producers as distinguished from the particular pro- 
ducers delivering milk to a particular handler and the payments 
made for milk by a handler to the producers delivering to him are 
separate and apart from a handler’s obligation to the producer- 
settlement fund. Any alleged overpayments by a handler to the 
producers delivering to the handler would seem to be a question 
involving the handler and the producers to whom the overpay- 
ments were allegedly made rather than a question as to whether 
such overpayments should be set off against the handler’s obliga- 
tion to the producer-settlement fund. 


In any event, the petition is deficient in specificity under Sec- 
tion 900.52 of the rules of practice in that it fails to set out in 
sufficient detail why the petitioner made the alleged overpayments 
in the face of an order specifically providing for payment directly 
to producers of not less than the uniform prices rather than Class 
I prices allegedly paid and in that it fails to state with sufficient 
clarity why the petitioner alleges that the action of the market 
administrator is arbitrary or capricious and that payment of the 
obligation to the producer-settlement fund would constitute the 
taking of the petitioner’s property without due process of law. 


The petition is dismissed. 
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(No. 4228) 


In re SAGINAW GRAIN COMPANY. GSA Docket No. 67. Decided 
April 25, 1955. 


Misrepresentation of Grade—Alteration of Official Grain 
Inspection Certificate—Intent—Violation of Act 


Where the respondent altered the official grain inspection certificate by cross- 
ing out the word “tough” after “No, 2 white wheat” and marked out the 
official statement of moisture content and inserted a lower moisture 
content than that certified, held, respondent, regardless of intent, mis- 
represented the grade of wheat in violation of Section 5 of the Act. 


Mr. R. C. Mill for Grain Division, Agricultural Marketing Service. Mr. Robert 
Wolohan, Vice President of Saginaw Grain Company, of Saginaw, Michi- 
gan, for Saginaw Grain Company. Mr. Fred G. Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the United States Grain Standards 
Act (7 U.S.C. 71-87), hereinafter referred to as the act, to deter- 
mine the facts concerning the alleged misrepresentation of the 
grade of certain wheat. The proceeding was instituted by certain 
letters issued on December 23, 1954, by the Deputy Administra- 
tor of the Agricultural Marketing Service, Washington, D. C., as 
the complainant. Such letters were addressed to and served upon 
the Saginaw Grain Company, Saginaw, Michigan, Robert E. 
Wolohan, Vice President of the Saginaw Grain Company, James 
F. Brewer, Saginaw, Michigan, a licensed grain inspector under 
the act, and Joseph Haspray, Director, Commodity Stabilization 
Service, Chicago, Illinois. It was alleged in the letters that the 
Saginaw Grain Company represented to the Commodity Credit 
Corporation that the wheat contained in sixteen specified cars 
delivered for shipment in interstate commerce by the company, 
at Saginaw, Michigan, on or about November 23, and 24, 1954, 
at the time of such delivery had been officially inspected and 
graded by Inspector Brewer and certified by him to conform to 
the grade “No. 2 Soft White,” whereas such wheat actually had 
been inspected and graded by the inspector and certified by him 
to conform to a different and lower grade, namely, “No. 2 Soft 
White, Tough.” It also was alleged that the official grain inspec- 
tion certificates issued by Inspector Brewer had been altered sub- 
sequent to their issuance by marking out the word “Tough,” 
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which was a part of the correct designation, and by marking a 
line through the inspector’s statement of moisture content and 
substituting another statement regarding moisture. 


Pursuant to a notice contained in such letters, a hearing was 
held at Saginaw, Michigan, on January 12, 1955, at which inter- 
ested persons were afforded an opportunity to make such state- 
ments and representations with regard to the truth of the allega- 
tions as they desired to have considered in this proceeding and to 
show cause why findings of the Secretary of Agriculture should 
not be published. Robert E. Wolohan, Vice President of the Sagi- 
naw Grain Company, the licensed inspector, and a representative 
of the Commodity Stabilization Service, appeared at the hearing. 
Upon request of the Saginaw Grain Company, a further hearing 
was held at Chicago, Illinois, on January 27, 1955. Oral testimony 
was introduced and certain documentary evidence was made a 
part of the record. 


Following the hearings, a tentative decision was served upon 
the parties. The Saginaw Grain Company, through Robert E. 
Wolohan, filed exceptions. The exceptions contend that findings 
should be made to the effect that in altering the certificates the 
Saginaw Grain Company did not obliterate the original entries, 
that in altering the certificates the Company intended only to 
show that the grain shipped conformed to the standards under 
which it was stored, that there was no misrepresentation intended 
or made in view of a previous shipment made by the Company 
under similar circumstances, and that there should be no publica- 
tion of the findings. 


FINDINGS OF FACT 


1. The Saginaw Grain Company, a corporation organized 
under the laws of the State of Michigan, operates a grain elevator 
in Saginaw, Michigan, having a rated storage capacity of about 
one million bushels. 


2. On or about November 23 and 24, 1954, the Saginaw Grain 
Company consigned and delivered for shipment in interstate 
commerce from Saginaw, Michigan, to Albany, New York, sixteen 
carloads of wheat pursuant to a certain loading order of the Com- 
modity Credit Corporation, addressed to the Saginaw Grain Com- 
pany, which required the delivery of wheat conforming to the 
grade ‘No. 2 Soft White.” 
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8. The wheat in such cars was inspected and graded by James 
F. Brewer, a licensed grain inspector under the act, at Saginaw, 
Michigan, on November 23 and 24, 1954, and the grades and grad- 
ing factors found by him were set forth in official grain inspec- 
tion certificates issued by him. The identity of the cars, the grades 
assigned to and certified for the wheat by such licensed inspector, 
and the dates of inspection were as follows: 

Car Identity Licensed Inspector’s Grade Date of Inspection 


UP 190086 No. 2 Soft White Wheat, Tough November 23, 1954 
SOU 21154 No. 2 Soft White Wheat, Tough November 23, 1954 
CBQ 17164 No. 2 Soft White Wheat, Tough November 23, 1954 
CBQ 34367 No. 2 Soft White Wheat, Tough November 23, 1954 
Erie 82826 No. 2 Soft White Wheat, Tough November 24, 1954 
C&O 16970 No. 2 Soft White Wheat, Tough November 24, 1954 
C&O 16819 No. 2 Soft White Wheat, Tough November 24, 1954 
PM 82767 No. 2 Soft White Wheat, Tough November 24, 1954 
B&O 274291 No. 2 Soft White Wheat, Tough November 24, 1954 
N&W 46488 No. 2 Soft White Wheat, Tough November 24, 1954 
CG 7038 No. 2 Soft White Wheat, Tough November 24, 1954 
CG 7429 No. 2 Soft White Wheat, Tough November 24, 1954 
B&O 465962 No. 2 Soft White Wheat, Tough November 24, 1954 
ACL 24057 No. 2 Soft White Wheat, Tough November 24, 1954 
C&O 10607 No. 2 Soft White Wheat, Tough November 24, 1954 


TNO 55290 No. 2 Soft White Wheat, Tough November 24, 1954 


4. The Saginaw Grain Company received from Inspector 
Brewer the official grain inspection certificates issued by him 
which showed the grade of the wheat in the sixteen cars to be 
“No. 2 Soft White, Tough.” Subsequently, the Saginaw Grain 
Company altered the certificates by marking a line with pen and 
ink through the word “Tough,” which had been a part of the offi- 
cial grade designation, and marking out the official statement of 
the moisture content of the wheat and inserting in lieu thereof 
the words “Old Chart” and another statement as to moisture indi- 
cating a lower moisture content than that certified by the inspec- 
tor. The original entries were not obliterated. Thereafter, the 
Saginaw Grain Company delivered the altered grain inspection 
certificates to the office of the Commodity Credit Corporation at 
Chicago, Illinois. 

5. The Saginaw Grain Company failed to notify the Commod- 
ity Credit Corporation that the alterations in the certificates as 
to grade and moisture content of the wheat were not made by the 
inspector but were made by the Saginaw Grain Company. 


6. Robert E. Wolohan, Vice President of the Saginaw Grain 
Company, testified that an employee of the company, acting pur- 
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suant to instructions from company officials, altered the certifi- 
cates in the manner set forth in Finding of Fact 4. Such witness 
also testified that the alterations were made because of a change 
made by the Department of Agriculture in a chart for determining 
the moisture content of soft white wheat when testing with a de- 
vice known as the Tag-Heppenstall moisture meter, that this chart 
became effective as to licensed inspectors on July 1, 1954, and had 
the effect of increasing the reported moisture content of wheat 
about 0.5 to 0.6 percent, and that if the inspector had tested the 
wheat in accordance with the chart that was in effect before July 
1, 1954, the wheat would have been found to conform with the 
grade “No. 2 Soft White” without the added grade designation 
“Tough.” Such witness also testified to the effect that the altera- 
tions in question were so apparent that anyone might determine, 
while looking at them, what the original entries had been before 
the alterations. 


7. Inspector Brewer properly inspected and graded the wheat, 
determined the grade factors thereof, including percentages of 
moisture, and certified his findings in accordance with the official 
grain standards and approved methods of test in effect at the 
time of his inspection of such wheat and not in accordance with 
methods of test in effect prior to July 1, 1954. 


8. The Saginaw Grain Company, by altering the official in- 
spection certificates, represented to the office of the Commodity 
Credit Corporation in Chicago that the wheat was of the grade 
“No. 2 Soft White,” which was a grade other than as shown by 
certificates issued by a licensed inspector in accordance with the 
provisions of the act. 


9. Saginaw, Michigan, is a place at which there is an inspector 
licensed under the act. 


CONCLUSIONS 


Section 5 of the United States Grain Standards Act (7 U.S.C. 
77) makes it unlawful for any person to represent that any grain 
shipped or delivered for shipment in interstate or foreign com- 
merce from a place where there is an inspector licensed under the 
act is of a grade fixed in the official grain standards “other than 
as shown by a certificate therefor issued” pursuant to the act. 
The Saginaw Grain Company, by altering the official grain inspec- 
tion certificates in the manner set forth in the findings of fact, 
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regardless of its intent in doing so, represented that the wheat 
had been certified by the licensed inspector as conforming to the 
grade “No. 2 Soft White,” whereas such grade was not the grade 
certified by the inspector. Such representation was misleading and 
was in violation of Section 5 of the Act. Accordingly, the findings 
based upon evidence taken at the hearings should be published 
and copies thereof served upon the parties. 


ORDER 


This decision and order shall be published. Copies hereof shall 
be served upon the parties by registered mail or in person. 


(No. 4229) 


In re LITMAN AND COMPANY, INC. P&S Docket No. 2123. Decided 
April 15, 1955. 


Suspension of License for Thirty Days—Revocation of 

License if Financial Requirements Not Met During Period 

of Suspension—Cease and Desist—Violation of Act— 

Failure to Maintain Financial Status and Surety Bond— 
Default 


Where respondent failed to file an answer to the complaint, such failure is 
construed under the rules of practice as an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discriminatory 
and deceptive practices of failing to maintain financial status equivalent 
to that required for issuance of a license and surety bond or its equiv- 
alent, and respondent’s license is suspended for 30 days with the pro- 
vision that if the financial requirements are not established within that 
period, respondent’s license shall be revoked. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by a 
complaint filed on September 30, 1954, by the Director, Livestock 
Division, Agricultural Marketing Service. The respondent, a live 
poultry dealer, is charged with wilfully violating Sections 202 (a) 
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and 312(a) of the act (7 U.S.C. 192, 213) and Section 201.15 of 
the regulations issued thereunder (9 CFR 201.15) by reason of 
the fact that as of November 28, 19538, and February 28, 1954, 
respondent failed to meet the financial requirements of the act 
and the regulations. A copy of the complaint was served by regis- 
tered mail upon the president of respondent and also upon the 
trustee in bankruptcy for respondent. 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with Section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent did not file an answer. Pursuant to Sec- 
tion 202.9(c) of the rules of practice, the matter was assigned to 
Glen J. Gifford, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture. The examiner issued a 
report on February 10, 1955, recommending that a cease and 
desist order be issued against respondent and that respondent’s 
license be suspended for a period of 30 days and be revoked there- 


after in the event that respondent then fails to comply with the 
financial requirements of the act and the regulations issued there- 


under. No exceptions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Litman and Company, Inc., is a corporation 
which holds a license from the Secretary of Agriculture to engage 
in business as a live poultry dealer in commerce at Chicago, IIli- 
nois, and at all times mentioned herein was so licensed. 


2. Chicago, Illinois, was designated by the Acting Secretary 
of Agriculture in an order dated January 23, 1936, effective 
March 4, 1936, as a city subject to the provisions of Title V of 
the act and at all times mentioned herein was so designated. 


3. (a) As of November 28, 1953, respondent’s financial condi- 
tion was not equivalent to that required for the issuance of a 
license in that respondent did not have current assets equal to its 
current liabilities and, in addition thereto, sufficient free working 
capital to equal 25 percent of its average weekly purchases and/or 
sales of live poultry and respondent did not maintain a satisfac- 
tory surety bond or its equivalent. As of that date respondent’s 
current liabilities exceeded its current assets of $13,942.49, re- 
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sulting in a total deficiency of working capital in the amount of 
$20,320.46. 

(b) As of February 28, 1954, respondent’s financial condition 
was not equivalent to that required for the issuance of a license 
in that respondent did not have current assets equal to its current 
liabilities and, in addition thereto, sufficient free working capital 
to equal 25 percent of its average weekly purchases and/or sales 
of live poultry and respondent did not maintain a satisfactory 
surety bond or its equivalent. As of that date respondent’s current 
liabilities exceeded its current assets by $8,369.28, resulting in a 
total deficiency of working capital in the amount of $14,747.25. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 and, in 
effect, respondent’s admission of wilful violation of the act and 
the regulations issued thereunder, it is concluded that the respon- 
dent has wilfully violated Sections 202(a) and 312(a) of the act 
(7 U.S.C. 192, 213) and Section 201.15 of the regulations issued 
thereunder (9 CFR 201.15). The respondent should be ordered 
not to repeat such violations and respondent’s license should be 
suspended for a period of 30 days or until within that period 
respondent establishes that it has complied with the financial 
requirements of the act and the regulations or has filed with the 
Director of the Livestock Division a satisfactory surety bond or 
its equivalent. Failure to meet either condition within 30 days 
should result in revocation of the respondent’s license. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described above 
in the Findings of Fact. 

Beginning on the effective date of this order, respondent’s 
license is suspended for a period of 30 days or until such time 
within that period respondent establishes that it has complied 
with the financial requirements of the act and the regulations or 
has filed with the Director of the Livestock Division a satisfac- 
tory surety bond or its equivalent as required by the regulations. 
If the respondent fails to make such a showing within the 30 
days, the respondent’s license is revoked. 

Copies hereof shall be served upon the parties by registered 
mail or in person. This order shall become effective on the sixth 
day after its service. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 274 


(No. 4230) 


In re MARKET AGENCIES AT FoRT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided April 22, 1955. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, respondent’s petition requesting that the 
current rates and charges be extended for two years is granted and, 
for good cause shown, this order shall become effective in less than 
30 days. 


Mr. John L, Currin for Livestock Division, Agricultural Marketing Service. 
Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
March 29, 1954 (13 A.D. 247), continuing in effect to and includ- 
ing April 30, 1955, the order of April 25, 1952 (11 A.D. 360), as 
corrected by the order of May 1, 1952 (11 A.D. 434), which 


authorized them to assess the current temporary schedule of rates 
and charges. On March 28, 1955, a petition was filed on behalf of 
the respondents requesting that the current schedule of rates and 
charges “be continued for a period of two years.” 

Prior to the issuance of the order of April 25, 1952, authoriz- 
ing increases in rates and charges, notice of the petition there- 
for was given to the public. Although interested persons were 
afforded an opportunity to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The attorney for the Livestock Division, Agricultural Market- 
ing Service, filed an answer recommending that the petition be 
granted and that the order of April 25, 1952, as corrected by the 
order of May 1, 1952, be continued in effect to and including 
April 30, 1957. 

Since the parties are agreed, the petition is granted, and the 
order issued on April 25, 1952, as corrected by the order of May 
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1, 1952, is continued in effect to and including April 30, 1957, 
unless changed or further continued before the latter date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become 
effective on May 1, 1955. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 

This order shall become effective on May 1, 1955, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4231) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided April 25, 1955. 


Continuation of Rates and Charges 


Since the parties are agreed, the order for the current schedule of rates 
and charges is continued for another year, unless changed by further 
order. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. W. R. Huitt, of National Stock Yards, Illinois, for St. Louis Live 
Stock Exchange. Mr. H. D. Wright, of National Stock Yards, Illinois, 
for Producers Live Stock Marketing Association. Mr. S. P. Knowles, of 
National Stock Yards, Illinois, for Farmers Live Stock Commission 
Company. Mr. Thomas S. Lacy, of National Stock Yards, Illinois, for 
Cattle Order Buyers Committee. Mr. Austin Murphy, of National Stock 
Yards, Illinois, for Hog Order Buyers Committee. Mr. B. A. Dunham, 
of National Stock Yards, Illinois, for Sheep Order Buyers Committee. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
May 7, 1954 (13 A.D. 488), authorizing them to assess the current 
schedule of rates and charges to and including May 31, 1955. 

On March 31, 1955, a petition was filed on behalf of the respon- 
dents requesting that the current schedule of rates and charges 
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be continued in effect “to and including May 31, 1956.” Prior to 
the issuance of the order of May 7, 1954, authorizing increases in 
rates and charges, notice of the petition therefor was published 
in the Federal Register, and, although interested persons were 
afforded an opportunity to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. ; 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted and that the order of May 7, 1954, be continued in effect 
to and including May 31, 1956. 


Since the parties are agreed, the order of May 7, 1954, is con- 
tinued in effect to and including May 31, 1956, unless changed by 
further order before the latter date. 


This order shall become effective on June 1, 1955, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4232) 


NORTHWEST CATTLE COMPANY v. IOWA CITY SALES COMPANY. 
P&S Docket No. 2119. Decided April 25, 1955. 


Rejection of Commodity without Reasonable Cause—Pur- 
chase and Sale—Evidence—Good Quality Cattle—Official 
Notice—Damages 


Where complainant agreed to sell good quality cattle to respondent and 
respondent rejected the cattle upon delivery, which required complainant 
to resell them at a loss, and respondent’s defense was that it did not 
purchase the cattle and that the cattle tendered were not of good quality, 
held, the preponderance of the evidence indicates that these cattle were 
ordered for and sold to respondent, and as all but one was sold at top 
market prices, as evidenced by market news reports—of which official 
notice is taken—on resale—the cattle were good quality cattle, and 
respondent’s rejection was without reasonable cause and in violation of 
the act, and complainant is awarded reparation in the amount of the loss 
suffered on resale. 
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Mr. Lawrence L. Lenertz, of South St. Paul, Minnesota, for complainant. 
Mr. A. C. Cahill of Messer, Hamilton & Cahill, of Iowa City, Iowa, for 
respondent, Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a formal 
complaint filed on July 7, 1954, by Thomas Boylan, doing business 
as Northwest Cattle Company, at West Fargo, North Dakota. The 
complaint alleges that respondent Iowa City Sales Company 
through one of its partners, J. H. Gatens, ordered a string of good 
quality cattle with flesh for short feed for not more than $22.00 
per hundredweight; that in compliance with that order, com- 
plainant purchased 75 head of cattle of the kind and quality 
ordered weighing 73,265 pounds for an average cost to respondent 
of $21.62 per hundredweight; that the cattle were tendered to 
respondent at Iowa City, Iowa, but that respondent failed and 
refused to accept the cattle or to pay the draft for the purchase 
price. Complainant alleges further that the cattle were resold at 
Chicago, Illinois, for $22.75 per hundredweight, with one head 
out at $20.00 per hundredweight, but that due to shrink and added 
freight from Iowa City to Chicago, complainant suffered a loss 
of $1,112.69 as the result of respondent’s rejection of the cattle, 
for which amount an award of reparation is sought. 

A copy of the complaint was served on respondent by registered 
mail on or about July 15, 1954. Respondent’s answer was filed 
with the Department on August 6, 1954. Respondent admitted 
ordering cattle of good quality with flesh for short feed from 
complainant, but stated that the cattle tendered by complainant 
were refused on sight because they were not of the quality and 
kind specified. 

Copies of the report of investigation prepared by the Depart- 
ment were served on complainant and respondent by registered 
mail on August 12 and 13. An oral hearing was requested by 
complainant by a letter dated August 17, 1954. 

Oral hearing was held at St. Paul, Minnesota, on December 2, 
1954. Both parties were represented by counsel. Charles Beyer 
and William H. McCoy testified for complainant. J. H. Gatens, 
D. J. Gatens, and Wilfred Loes testified for respondent. Both 
parties filed proposed findings of fact, conclusions, and order. 
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FINDINGS OF FACT 


1. Complainant, Thomas Boylan, is an individual, doing bus- 
iness as Northwest Cattle Company, at the Union Stock Yards, 
West Fargo, North Dakota, a posted stockyard under the act. 


2. The firm of D. J. Gatens, J. H. Gatens, and E. J. Gatens, 
partners, doing business as Iowa City Sales Company, Iowa City, 
Iowa, hereinafter referred to as the respondent, is registered 
under the act as a market agency te sell livestock on a commission 
basis and as a dealer to buy and sell livestock for its own account. 


3. On or about April 22, 1954, in the course of interstate 
commerce, respondent placed an order with complainant for a 
string of good quality cattle with flesh for short feed for not more 
than $22.00 per hundredweight. The order was placed by J. H. 
Gatens on behalf of the respondent by means of a telephone call 
to Charles Beyer, an order buyer employed by the complainant. 


4. Onor about April 26, 1954, complainant purchased 75 steers 
at the Union Stock Yards, West Fargo, North Dakota, to fill the 
order of the respondent. The cattle weighed a total of 73,265 
pounds and were purchased for an average price to respondent 
of $21.62 per hundredweight. The cattle were of the kind and 
quality ordered by respondent. 


5. On or about April 26, 1954, complainant notified respondent 
by telegram of the purchase of the 75 steers averaging 977 pounds 
at $21.62 per hundredweight. On or about the same date com- 
plainant shipped the 75 head of cattle to respondent by railroad. 
On or about April 26, 1954, complainant issued an invoice to 
respondent covering the transaction and drew a draft on respond- 
ent in the amount of $15,843.30, representing the full purchase 
price for the cattle, which was forwarded to an Iowa City bank 
for collection. The draft was subsequently returned to complainant 
uncollected, with a notation that payment was refused on May 3, 
1954. 


6. On or about April 29, 1954, the cattle arrived at the Inter- 
urban Cedar Rapids-Iowa City Railroad Stockyards. Respondent 
examined the cattle there and, through D. J. Gatens, immediately 
notified complainant by telephone that the shipment would not be 
accepted. Respondent objected that the cattle were too high in 
price and not of the quality ordered. 
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7. On or about April 30, 1954, on complainant’s instructions, 
respondent shipped the cattle to Chicago, Illinois, for resale. On 
May 3, 1954, 74 head of the cattle were resold as feeder stock for 
$22.75 per hundredweight, which was the top market price paid 
at Chicago for cattle of that type on that day. The other head was 
sold at $20.00 per hundredweight. The total net returns received 
by complainant in the sale of the 75 cattle amounted to $14,730.61, 
which was $1,112.69 less than the price for which they were 
invoiced to respondent. Respondent has paid no part of this 
difference. 


8. The complaint was filed on July 7, 1954, which was within 
90 days after the accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent’s first defense is that this was solely the transaction 
of J. H. Gatens, an individual, and that the evidence fails to 
establish that the Iowa City Sales Company was involved in this 
purported purchase. The record does not bear out this contention. 
The cattle were ordered by J. H. Gatens, a partner of the Iowa 
City Sales Company. Charles Beyer, order buyer employed by 
complainant, had been purchasing cattle on order for the Iowa 
City Sales Company for a period of ten years. Most of such orders 
were placed by J. H. Gatens, just as this one was. On April 26, 
1954, immediately after making the purchase, complainant sent 
a telegram to “D. J. Gatens, Iowa City Sales Co.” showing 75 
steers purchased at $21.62. The cattle were invoiced and the draft 
was drawn on the Iowa City Sales Company. No objection was 
made to the manner in which the papers were drafted and the 
entire transaction was handled in the same manner as all previous 
transactions between complainant and respondent. Further evi- 
dence that the cattle were purchased on behalf of the partnership 
and not for the personal account of J. H. Gatens is the fact that 
it was D. J. Gatens and not J. H. Gatens who rejected the ship- 
ment upon arrival. The preponderance of the evidence indicates 
that these cattle were ordered for and sold to the respondent Iowa 
City Sales Company, a registrant under the act, and it is so 
concluded. 

Respondent next contends that the cattle tendered did not meet 
the requirements of the contract. During the hearing respondent 
conceded that there was no objection to the number of cattle in 
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the string, the price for which they were purchased, or the dates 
on which the cattle were bought and tendered for delivery. The 
sole and only objection to the cattle was that they were not of the 
quality ordered. 


The order placed through J. H. Gatens called for a string of 
good quality cattle with flesh for short feed. By respondent’s own 
testimony, the cattle tendered by complainant had sufficient flesh. 
Respondent’s objection to the quality of the cattle was that they 
were “plain” and “horsey”. The testimony is vague as to the 
meaning of these terms, other than that they mean that the cattle 
were not, in respondent’s opinion, of good quality. 


The final criterion of the quality of any meat animal is the value 
it commands on the open market. After respondent rejected the 
cattle, they were shipped to Chicago, Illinois, for resale. They were 
resold as feeder cattle on May 3, 1954, for $22.75 per hundred- 
weight, with one head out at $20.00. The Chicago daily livestock 
market report contained in the Market News (Vol. XXXVII-68), 
issued by the Livestock Branch (Division) of the Department, of 
which publication official notice is taken, lists choice feeder steers 
in the 800-1050 weight bracket at $21.00 to $22.75 on May 838, 
1954. Thus these cattle, with a single exception, brought the top 
market price in their type and weight class. This fully corrobo- 
rates complainant’s testimony that these were good quality cattle 
and fulfilled the requirements of respondent’s order in every 
respect. 


It is concluded that respondent’s rejection of the shipment was 
not warranted and constitutes an unjust and unreasonable prac- 
tice under Section 307 of the act. To compensate complainant for 
his loss suffered as the result of respondent’s rejection of the 
cattle, reparation in the amount of $1,112.69 plus interest should 
be awarded. 


ORDER 


Within 30 days from the date of this order, respondent Iowa 
City Sales Company shall pay complainant, as reparation, the sum 
of $1,112.69 plus interest at the rate of 5% per annum from May 
3, 1954, until paid. 


Copies hereof shall be served on the parties by registered mail 
or in person. 
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(No. 4233) 


In re HUGH W. Forp LIVESTOCK COMMISSION COMPANY, A CORPO- 
RATION. P&S Docket No. 2112. Decided April 27, 1955. 


Suspension of Registration Held in Abeyance—Cease and 
Desist—Violations of Act—Failing to Maintain Proper 
Financial Status—Failing to Show in Accounts True 
Name of Purchaser of Livestock—Improperly Using Funds 
Received as Proceeds—Maintaining False Accounts and 
Records—Maintaining Shortage in Custodial Account for 
Shippers Proceeds—Books and Records 


Where respondent, a registered dealer and market agency, was operating 
while current liabilities exceeded current assets; used proceeds received 
from sale of livestock consigned to it for sale on a commission basis for 
its own purposes resulting in shortage in shippers proceeds; purchased 
livestock consigned to it for a sale on a commission basis and submitted 
accounts showing false names or number designations as the purchasers; 
issued false and incorrect invoices covering other purchases; and made 
such accounts of sale and invoices a part of its accounts and records: 
it is concluded that respondent violated the act and regulations issued 
thereunder, and respondent is ordered to cease and desist from engaging 
in such unfair, unjustly discriminatory and deceptive practices and 
devices; to deposit the gross proceeds received from the sale of livestock 
handled on a commission basis in a separate bank account and draw 
upon such account for certain specified purposes only; keep proper books 
and records; and respondent’s registration is suspended for 60 days, but 
such suspension shall not become effective unless and until respondent 
resumes doing business under its registration within 180 days from the 
effective date of this order. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr, C. T. “Tad” Sanders of Sanders, Cresap & Koch, of Billings, 
Montana, for respondent Hugh W. Ford Livestock Commission Company, 
a corporation and the National Livestock Auction Association, intervenor. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The order of 
inquiry, issued by H. E. Reed, Director of the Livestock Division, 
Agricultural Marketing Service, charges that the respondent 
engaged in a series of violations of the act and the regulations 
issued pursuant thereto including insolvency and improper use 
of shippers’ proceeds. Respondent, on August 12, 1954, filed an 
answer admitting the allegations of the order of inquiry, and 
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waiving the right to an oral hearing. Respondent, however, ex- 
plained that the practices complained of have been discontinued, 
that the corporation ceased operations on June 2, 1954, and that 
its shippers’ proceeds account “is in balance.” 


Hearing Examiner John J. Curry issued a report recommend- 
ing in addition to other sanctions that the respondent’s registra- 
tion be suspended for a period of 60 days and thereafter until 
the respondent shows itself to be solvent. Hugh W. Ford, respon- 
dent’s president, filed exceptions to the report stating that the 
respondent corporation was out of business after balancing its 
accounts, that Hugh W. Ford has a position as manager for 
another stockyard company and that he understood that a sus- 
pension of the corporation’s registration would prevent him from 
working at his position during the period of suspension and that 
this would cost him the position permanently. Subsequently, the 
respondent filed an amended exception denying that the respon- 
dent is or was insolvent, offering explanation and justification for 
the violations admitted and proposing an order for the surrender 
of the respondent’s registration. The National Livestock Auction 
Association filed a motion for leave to intervene. A tentative order 
was issued providing for a suspension of the respondent’s regis- 
tration for 60 days but holding the suspension in abeyance unless 
the respondent resumed business during the six-month period 
following the issuance of the order. No exceptions were filed to 
this tentative order and this order adopts the tentative decision 
and order. 


FINDINGS OF FACT 


1. The Hugh W. Ford Livestock Commission Company, La 
Junta, Colorado, hereinafter referred to as the stockyard, was at 
all times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account, at the stock- 
yard, and at the times of the transactions hereinafter referred to 
was so registered. 


8. As of May 5, 1954, respondent’s current assets totaled 
approximately $26,308.61 as compared to current liabilities of 
approximately $36,886.85, resulting in an excess of current liabili- 
ties over current assets of approximately $10,578.24. 
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4. Respondent, at the stockyard, during the period from Janu- 
ary 9 through May 8, 1954, used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors, as follows: 

(a) Respondent, on January 9, 1954, had a shortage in ship- 
pers’ proceeds amounting to $25,710.27. As of that date, respon- 
dent had outstanding checks amounting to $59,436.50 and had to 
offset such outstanding checks a total of only $33,726.23 in ship- 
pers’ proceeds and other current assets. 


(b) Respondent, on February 13, 1954, had a shortage in ship- 
pers’ proceeds amounting to $63,521.75. As of that date, respon- 
dent had outstanding checks amounting to $85,613.58 and had to 
offset such outstanding checks a total of only $22,091.83 in ship- 
pers’ proceeds and other current assets. 


‘(c) Respondent, on March 13, 1954, had a shortage in shippers’ 
proceeds amounting to $41,034.44. As of that date, respondent 
had outstanding checks amounting to $49,963.69 and had to offset 
such outstanding checks a total of only $8,929.25 in shippers’ pro- 
ceeds and other current assets. 


(d) Respondent, on April 24, 1954, had a shortage in shippers’ 
proceeds amounting to $56,625.93. As of that date, respondent 
had outstanding checks amounting to $103,855.46 and had to off- 
set such outstanding checks a total of only $47,229.53 in shippers’ 
proceeds and other current assets. 


(e) Respondent, on May 8, 1954, had a shortage in shippers’ 
proceeds amounting to $28,944.68. As of that date, respondent 
had outstanding checks amounting to $65,914.88 and had to offset 
such outstanding checks a total of only $36,970.20 in shippers’ 
proceeds and other current assets. 


5. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed below and at divers other 
times during the period from January 1 through April 30, 1954, 
purchased livestock consigned to it for sale on a commission basis; 
in accounting to the consignors of such livestock, submitted 
accounts of sale showing assumed, false, fictitious or otherwise 
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incorrect names or numeral-name designations as the purchasers 
of their livestock instead of the full, true and correct name of 
respondent; issued false and incorrect invoices covering such pur- 
chases; and made copies of such false and incorrect invoices and 
accounts of sale a part of its accounts and records, as follows: 


No. of Head of Name of Purchaser 
Date of Purchase Consigned Live- Shown on Account of 
1954 stock Purchased Sale and Invoice 
Jan. 6 11 Tracy 
6 2 Tunis 
Mar, 3 8 Jerry Anglin 
3 “ Larmer 
3 237 Elmer Hill 
10 61 Tamblin 
24 25 Tamblin 
24 88 H, Ring 
81 16 Larmer #43 
31 39 #44 Logan 
31 10 #92 Ring 
31 107 Manning 
Apr. 7 22 Anglin 
14 z Kickman 
14 3 Weaver 
21 1 Smith & Clark 
28 25 #94 Ring 
CONCLUSIONS 


By reason of the facts stated in Finding of Fact 4, respondent 
has violated Sections 304, 307 and 312(a) of the act (7 U.S.C. 
205, 208, 213) and Sections 201.40, 201.41 and 201.42 of the regu- 
lations (9 CFR 201.40, 201.41, 201.42). By reason of the facts 
stated in Finding of Fact 5, respondent has violated Sections 304, 
307 and 312(a) of the act (7 U.S.C. 205, 208, 213), Sections 
201.43 and 201.59 of the regulations (9 CFR 201.43, 201.59), and 
Section 10 of an act entitled “An Act to Create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the 
Packers and Stockyards Act, 1921, by virtue of the provisions of 
Section 402 of the latter act (7 U.S.C. 222). By its admissions, 
the respondent has admitted violations of orders entered against 
it in a prior proceeding (12 A.D. 472 (1953) ), and its violations 
are necessarily wilful. 


In the light of all the facts, it is concluded that the suspension 
of the respondent’s registration recommended by the hearing 
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examiner should be held in abeyance to become operative if the 
respondent corporation should resume business within 180 days 
after the effective date of this order. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices and devices de- 
scribed in the Findings of Fact. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account or accounts in which 
its own funds are deposited. Such account shall be drawn upon 
only for the payment of the net proceeds due to the person or 
persons entitled thereto, for the payment of sums due respondent 
as compensation for its services, and for payment of lawful mar- 
keting charges. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business at the stockyard. 

Respondent’s registration as a market agency and a dealer is 
suspended for a period of 60 days, but such suspension shall not 
become effective unless and until the respondent resumes doing 
business under its registration within 180 days from the effective 
date of this order. 

This order shall become effective on the sixth day after service. 
A copy hereof shall be served upon the respondent by registered 
mail. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 4234) 


RUSSELL PACKING COMPANY v. UNION STOCK YARDS & TRANSIT 
COMPANY OF CHICAGO. P&S Docket No. 2148. Dismissed April 22, 
1955. Messrs. Thomas J. Carroll and Roy D. Grunnet of Brown & 
Carroll, of Chicago, Illinois, for complainant. Messrs. Thomas S. 
Tyler and Frank B. Gilmer of Winston, Strawn, Black & Towner, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presid- 
ing Officer. Order by Thomas J. Flavin, Judicial Officer. 
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(No. 4235) 


DUPUIS PRODUCE COMPANY v. DOOLEY’S WHOLESALE. PACA 
Docket No. 6445. Decided April 4, 1955. 


Failure to Pay Balance of Purchase Price of Cabbage— 
Default 


Where complainant alleged that it sold and delivered cabbage to respondent 
which respondent accepted but that respondent failed to pay the full 
purchase prices, held, respondent, by failing to file an answer is con- 
sidered under the rules of practice to have admitted the allegations, and 
respondent’s failure to pay the agreed purchase price is a violation of 
the act, and complainant is awarded reparation in the amount of the 
unpaid balance. 


Mr. Frank E. Trobaugh, of West Frankfort, Illinois, for complainant, Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on October 20, 1954. Complainant 
seeks an award of reparation for the balance of the purchase 
price of a truckload of cabbage allegedly sold and delivered to 
respondent in March 1954, 


A copy of the report of investigation made by the Department 
was served upon complainant on December 23, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 21, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George Dupuis 
and Laura Berard, doing business as Dupuis Produce Company, 
whose address is P. O. Box 339, Breaux Bridge, Louisiana. 
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2. Respondent is an individual, Paul Dooley, doing business 
as Dooley’s Wholesale, whose address is 604 North Horne Street, 
West Frankfort, Illinois. At the time of the transaction involved 
herein, respondent was not licensed under the act, but he was 
subject to license. He has paid an arrearage fee covering the 
period in which he operated without a license. 


38. On or about March 31, 1954, in the course of interstate 
commerce, complainant by oral contract sold to respondent one 
truckload of 450 bags of U.S. No. 1 cabbage at $1.30 per sack 
delivered Eldorado, Illinois, for a total purchase price of $585.00. 


4. On March 31, 1954, cabbage meeting the specifications of 
the contract was shipped from a loading point in the State of 
Louisiana, to Eldorado, Illinois, where it was accepted by re- 
spondent. 


5. The purchase price of the truckload of cabbage is $585.00, 
delivered. Upon delivery of the produce, respondent paid freight 
charges amounting to $208.56, leaving a balance of $376.44 due 
to the complainant, which amount respondent has failed and 
refused to pay. 


6. Formal complaint was filed on October 20, 1954, which was 
within 9 months from the date on which the cause of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the Rules of Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the balance of the 
purchase price of the cabbage is a violation of Section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $376.44, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $376.44, with interest thereon 
at the rate of 5 percent per annum from April 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4236) 


WATERTOWN POTATO COMPANY v. SPECIAL FooDS COMPANY. PACA 
Docket No. 6075. Decided April 6, 1955. 


Rejection of Commodity without Reasonable Cause— 
Damages 


Where respondent inspected potatoes and purchased them from complainant 
but later rejected them, which resulted in a loss to complainant upon 
resale, held, respondent’s rejection was without reasonable cause and in 
violation of Section 2 of the Act, and complainant is awarded reparation 
in an amount equal to the loss sustained. 


Inapplicability of Statute of Frauds of State of Seuth 
Dakota under Act—Effect of Acceptance of Commodity 


Where respondent inspected and purchased potatoes and accepted a truckload 
of potatoes but rejected delivery of the rest, held, respondent’s acceptance 
of part of the potatoes satisfied the statute of frauds; furthermore, the 
defense of the South Dakota statute of frauds is not available in a 
reparation proceeding under the act because such statute is strictly 
procedural and substantive rights are unaffected. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Harold Lan- 


sing, of Blanksten and Lansing, of Chicago, Illinois, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Department on May 26, 1953. 
Complainant alleges that Mr. Leonard Japp, partner of respondent 
firm, inspected and tested for chipping qualities a quantity of pota- 
toes in storage at complainant’s warehouse and thereafter orally 
agreed to purchase all of the Columbia Russet potatoes in the 
warehouse at a price of $3.75 per hundredweight, f.o.b. Water- 
town, South Dakota, to be shipped to respondent’s plant at Chi- 
cago, Illinois, as promptly as possible. Complainant alleges, 
further, that one truckload and four carloads of the potatoes were 
graded and shipped; that the truckload was accepted and paid 
for by respondent, but the four carloads were refused, making it 
necessary for complainant to resell them to mitigate damages. It 
is alleged, finally, that the potatoes were resold for net proceeds 
of $1,960.04, which is $3,439.96 less than the price respondent had 
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contracted to pay for them. Complainant demands an award of 
reparation in this amount. 

A copy of the complaint was served upon respondent on August 
5, 1953, together with a copy of the report of investigation pre- 
pared by the Department. A copy of the report of investigation 
was served upon complainant on August 5, 1953. A supplemental 
report of investigation was served upon the parties on May 7, 
1954. Respondent’s answer was filed with the Department on 
September 22, 1953. 


Respondent denies all allegations in the complaint, other than 
the identity of the parties, and states that only one truckload of 
potatoes was purchased from complainant for the purpose of 
testing the chipping qualities of the potatoes in respondent’s Chi- 
cago plant, and that the purchase of any additional potatoes was 
dependent on the outcome of such test. Respondent states, further, 
that the potatoes in the truckload were found to be unsatisfactory 
for chipping purposes and respondent immediately notified com- 
plainant that no additional potatoes would be purchased or 
accepted. As an additional defense, respondent pleads the statute 
of frauds. 

Oral hearing was held at Chicago, Illinois, on May 18, 1954. 
Both parties were represented by counsel. A. H. Steinmetz, Edward 
Spevak, Wilson Miller and Clarence Malmim testified for com- 
plainant. The depositions of Luella Wynn and Carl E. Wynn were 
also received in evidence on complainant’s behalf. Leonard Japp, 
Eugenia Japp and Frank Martin testified for respondent. Briefs 
were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Watertown Potato Company, is a corporation, 
whose address is First Avenue, N.E. and Maple Street, Water- 
town, South Dakota. 


2. Respondent, Special Foods Company, is a partnership com- 
posed of Leonard Japp and Eugenia Japp, whose address is 4052 
South Princeton Avenue, Chicago, Illinois. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 

3. On or about October 17, 1952, Leonard Japp examined a 


quantity of Columbia Russet potatoes in storage at complainant’s 
warehouse at Watertown, South Dakota,- and removed a sample 
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of the potatoes for the purpose of testing them for chipping quali- 
ties. The test was conducted on the same day at a local potato 
chip factory. 


4. On or about October 20, 1952, in the course of interstate 
commerce, by an oral contract made during the course of a long 
distance telephone conversation, respondent agreed to purchase 
all of the Columbia Russet potatoes in storage at complainant’s 
warehouse, approximately 7,000 bushels, at a price of $3.75 per 
hundredweight, f.o.b. Watertown, South Dakota, said potatoes to 
be shipped to respondent’s place of business at Chicago, Illinois, 
as promptly as possible. Respondent requested that the decayed 
potatoes be sorted out and that shipment be made under Carrier’s 
Protective Service with instructions to keep two heaters burning 
on one-half and to keep the vents and plugs closed to destination. 


5. On or about October 21, 1952, complainant shipped 300 
sacks of the potatoes by truck. On or about October 22, 1952, 
complainant shipped two carloads of the potatoes in compliance 
with the contract, namely NRC 19260 and NWX 2851, each con- 
taining 360 100-pound sacks. On or about October 23, 1952, 
complainant shipped two additional carloads of the potatoes, 
namely NWX 70168 and NWX 2675, each containing 360 100- 
pound sacks. All shipments were made under Carrier’s Protective 
Service as specified in the contract. 


6. On or about October 22, 1952, respondent received and 
accepted the truckload of potatoes. Respondent subsequently paid 
the full purchase price for this shipment. Cars NRC 19260 and 
NWX 2851 arrived at Chicago on October 24, 1952, and respond- 
ent was notified of the arrival thereof by telephone at 9:00 a.m. 
of that day. Cars NWX 70168 and NWX 2675 arrived at Chicago 
on October 25, 1952, which was a Saturday, and the carrier noti- 
fied respondent of the arrival thereof by mail on the same day. 


7. On or about October 27, 1952, respondent ordered the car- 
rier to divert the four carloads of potatoes to its siding at Chicago, 
Illinois. Samples of potatoes were taken from each carload for 
testing purposes. In the afternoon of October 27, 1952, respondent 
ordered the carrier to return the cars to the Wood Street Terminal. 
On October 28, 1952, respondent notified the carrier that the ship- 
ments were refused on account of field frost. 


8. On or about October 28, 1952, respondent advised com- 
plainant that the potatoes would not be accepted because they 
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were not suitable for chipping. Complainant advised respondent 
that the rejection of the potatoes was not accepted and that the 
shipments would be resold to minimize the loss. 


9. The four carloads of potatoes were promptly resold for the 
best prices obtainable and the proceeds obtained therefor repre- 
sent the true value of the potatoes. The following tabulation shows 
the contract price, the net amount realized from resale and the 
loss sustained: 














Contract Net Recovered Net Recovered 
Car No. Price in Resale from RR Claim Loss 
NRC 19260 $1,350.00 $ 423.90 $ — $ 926.10 
NWX 2851 1,350.00 224.91 20.70 1,104.39 
NWX 70168 1,350.00 613.16 38.02 698.82 
NWX 2675 1,350.00 698.07 oom 651.93 
Totals: $5,400.00 $1,960.04 $58.72 $3,381.24 


10. Although demand has been made, respondent has not paid 
complainant all or any part of the contract price of the four car- 
loads of potatoes listed in the preceding paragraph, or of the loss 
resulting from the rejection thereof. 


11. Formal complaint was filed on May 26, 1953, which was 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


The principal question involved in this proceeding is whether 
respondent agreed to purchase from complainant the four car- 
loads of potatoes involved in this proceeding. There is no dispute 
that on or about October 17, 1952, Leonard Japp and his wife 
visited complainant’s warehouse, inspected the potatoes stored in 
bins, and talked with A. H. Steinmetz, complainant’s secretary, 
treasurer and general manager, and Edward Spevak, complain- 
ant’s executive vice president and manager. There is also no 
dispute that Japp evinced an interest in the Columbia Russets and 
took samples of the potatoes to a local potato chip plant and tested 
them for suitability for making chips. Steinmetz and Spevak 
testified that Japp stated that the test of the potatoes was satis- 
factory. The owner of the local potato chip plant testified to the 
same effect. Spevak testified further that Japp said the asking 
price of $3.75 was a little high and he would call in a few days; 
that subsequently Japp telephoned and stated he would take the 
potatoes which should be shipped as quickly as possible and with 
as much heat as possible. 
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Leonard Japp testified that the test of the potatoes was unsatis- 
factory and inconclusive due to the fact that the equipment in the 
local plant was entirely different from respondent’s; and that in 
the subsequent telephone conversation he told Spevak to ship one 
truckload of potatoes at once because potatoes were very hard to 
get at that time and to be sure they were very warm, and not to 
send any more until respondent’s plant manager Frank Martin 
called and told him (Spevak) the potatoes made good chips. Mrs. 
Japp corroborated the testimony of Mr. Japp as to the second 
telephone conversation. 


According to the report of investigation and the testimony of 
Mr. Wilson Miller, the Department’s marketing specialist who 
conducted the investigation of the informal complaint, Miller tele- 
phoned respondent’s place of business on October 29, 1952, and 
was advised that Mr. Japp was out but that in a later call the same 
day he talked with someone who identified himself as Leonard 
Japp. Miller testified that this person made the following state- 
ment: that he had inspected the potatoes in complainant’s ware- 
house at Watertown, South Dakota, and had tested samples thereof 
for chipping qualities; that several days later he called complain- 
ant by telephone and agreed to buy all of the Columbia Russet 
potatoes that complainant had in storage; that complainant had 
warranted the potatoes to be free of field frost and that this war- 
ranty was breached, in that the Government inspection report 
which was made at respondent’s request upon the arrival of the 
potatoes at Chicago showed them to be affected by wet breakdown, 
typical of injury due to field frost; and that the potatoes delivered 
were not the same potatoes which he had inspected at complain- 
ant’s warehouse. At the hearing, Mr. Japp denied making such 
statement and, in fact, denied ever talking with Miller about the 
case. 

Miller stated that he made pencil notations of everything said 
in the conversation and that he dictated his report of the conver- 
sation to his stenographer in the afternoon of the same day on 
the basis of his notations. In these circumstances, the testimony of 
the disinterested Government investigator regarding the pur- 
ported telephone conversation which is supported by his written 
report is more convincing than Japp’s unsupported denial that 
such conversation took place. 


Complainant’s version of the transaction is strengthened by 
respondent’s actions after the shipments arrived. Edward Spevak 
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testified that after the truckload of potatoes arrived at respond- 
ent’s plant in Chicago, respondent’s plant manager Frank Martin 
advised complainant by telephone that the potatoes were unsatis- 
factory for chipping and no more should be sent; that he advised 
Martin the four carloads of the potatoes were already rolling and 
that nothing could be done about them but he agreed to make no 
additional shipments, and that Martin said as long as the four 
carloads were rolling, to let them come. When the four carloads 
arrived at Chicago, the railroad records show that Martin ordered 
the carrier to divert the cars to respondent’s siding. Respondent 
removed samples of potatoes from each of the four cars and tested 
them for chipping qualities. Thereafter, on the same day, Mr. Japp 
ordered the carrier to return the four carloads to the Wood Street 
Terminal at Chicago and on the following day notified the carrier 
that the shipments were refused on account of field frost. Re- 
spondent’s treatment of the four carloads of potatoes as estab- 
lished by the carrier’s records of the movements of the cars is in 
keeping with the investigator’s report of the transaction and 
refutes respondent’s contention that Japp had not purchased the 
four carloads of potatoes. 


It is concluded that respondent purchased the four carloads of 
potatoes involved in this case on the basis of a personal inspection 
and test thereof made by Mr. Leonard Japp. It is further con- 
cluded that respondent’s rejection of the four carloads of potatoes 
upon delivery was without reasonable cause and in violation of 
Section 2 of the act. 


Respondent also raises the plea of the statute of frauds in its 
answer. Since it is found that the truckload and the four carloads 
of potatoes all constituted a part of the same contract, respond- 
ent’s acceptance of the truckload was sufficient delivery and ac- 
ceptance to take the case out of the operation of the statute of 
frauds. Moreover, this is a South Dakota contract, which State 
has adopted the Uniform Sales Act whereunder contracts coming 
within the purview of the statute of Frauds are not rendered void 
but merely unenforceable by action. The defense of the statute of 
frauds is not available in reparation proceedings brought under 
the provisions of the Perishable Agricultural Commodities Act 
where the statutory bar is strictly procedural and substantive 
rights are unaffected. Joseph Rothenberg v. H. Rothstein & Sons, 
183 F. 2d 524 (3rd Cir. 1950) ; Spada Distributing Co., Inc. v. 
Auster Co., Inc., 10 A.D. 1511. 
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Respondent is liable for the full contract price of $5,400.00 for 
the four carloads of potatoes involved in this case, less recoveries 
made by complainant thereon in mitigation of damages. As indi- 
cated in Finding of Fact 9, two loss and damage claims in the 
total amount of $58.72 were recovered from the carrier and 
$1,960.04 was recovered in the resale of the potatoes. When these 
sums are deducted from the contract price, a net loss of $3,381.24 
remains, for which amount an award of reparation should be 
ordered, with interest. The facts of this case should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, the sum of $3,381.24, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4237) 


JOHN HEINRICH v. JAMES ROBERTSON. PACA Docket No. 6452. 
Decided April 11, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant filed a complaint alleging that he sold and delivered 
potatoes to respondent but respondent only paid part of the purchase 
price, and respondent did not answer the complaint, held, a failure to 
answer constitutes an admission of the allegations in the complaint and 
a waiver of oral hearing, and respondent’s failure to pay the full pur- 
chase price is a violation of Section 2 of the Act, and complainant should 
be awarded reparation in the amount of the unpaid balance. 


Mr, John Heinrich, of Chicago, Illinois, complainant, pro se. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 7, 1953. A formal 
complaint was received on May 18, 1954. Complainant seeks an 
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award of reparation in the amount of the unpaid balance of the 
purchase price of one carload of potatoes allegedly sold to respon- 
dent during July 1953. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 9, 1955. A copy of the report of investi- 
gation was served upon complainant on February 7, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after said service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, John Heinrich, whose address 
is 1151 South Western Avenue, Chicago 12, Illinois. 


2. Respondent is an individual, James Linn Robertson, doing 
business as James Robertson, whose address is 1676 Lake Shore 
Drive, Decatur, Illinois. At the time of the transaction involved 
herein, respondent was not licensed under the act, but was sub- 
ject to license and was subsequently issued a license after pay- 
ment of the fee and accrued arrearage. 


3. On or about July 28, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 360 
100-pound sacks of U. S. No. 1, Size A, washed and waxed round 
red potatoes at the purchase price of $3.05 per hundredweight, 
delivered Decatur, Illinois. 


4. On the date of sale, complainant diverted to respondent at 
Decatur, Illinois, car ART 22470 which had been shipped from 
Friona, Texas, and contained potatoes meeting the specifications 
of the contract. Respondent accepted the potatoes and made no 
complaint with respect thereto. 

5. The purchase price of the potatoes is $1,098.00, of which 
amount respondent has paid only $270.00, leaving a balance of 
$828.00 due to complainant. 


6. An informal complaint was filed on October 7, 1953, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the Rules of Practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the potatoes is a violation of Section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$828.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $828.00, with interest thereon 
at the rate of 5 percent per annum from August 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4238) 


WAINER FRUIT COMPANY v. CENTRAL FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 6444. Decided April 11, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant alleged in his complaint that he sold and delivered toma- 
toes to respondent but respondent failed to pay the purchase price, and 
respondent failed to answer the complaint, held, respondent’s failure to 
answer is considered under the rules of practice as an admission of the 
facts alleged in the complaint and respondent’s failure to pay the 
purchase price as thus admitted is in violation of Section 2 of the Act 
for which reparation is awarded to the complainant. 


Wainer Fruit Company, of Chicago, Illinois, complainant, pro se. Mr. John C., 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 27, 1954. Complainant 
seeks an award of reparation in the amount of the purchase price 
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of 100 lugs of tomatoes allegedly sold and delivered to respondent 
in October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 6, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on January 20, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Maurice S. Wainer, doing 
business as Wainer Fruit Company, whose address is 31 South 
Water Market, Chicago, Illinois. 


2. Respondent is a partnership composed of Charles Ledone 
and Alex Davis, doing business as Central Fruit & Vegetable 
Company, whose address is 902 West Randolph Street, Chicago, 
Illinois. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On or about October 11, 1954, in the course of interstate 
commerce, complainant by oral contract sold to respondent, after 
inspection by Alex Davis, one of the partners of respondent, 100 
lugs of California tomatoes at $3.00 per lug or a total purchase 
price of $300.00. 


4. The tomatoes which were the subject of the above contract 
were delivered to and accepted by respondent on October 11, 1954. 


5. The total purchase price of the tomatoes is $300.00, no part 
of which has been paid by respondent to complainant. 


6. Formal complaint was filed on December 27, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the tomatoes is in violation of Section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$300.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $300.00, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4239) 


JOHN M. LENGNICK, TRUSTEE IN BANKRUPTCY OF JAMES McCoy 
WATERS d/b/a FARMERS MARKET v. P. P. PurDUM. PACA 
Docket No. 6440. Decided April 12, 1955. 


Failure to Pay Purchase Price of Produce—Default 


Where it is alleged in the complaint that respondent did not pay the purchase 
price for produce sold and delivered by complainant to respondent and 
respondent did not file an answer to the complaint, held, failure to answer 
under the rules of practice is construed as an admission of the facts 
alleged and a waiver of oral hearing, and respondent’s failure to pay 
the purchase price is in violation of Section 2 of the Act for which 
complainant is awarded reparation. 


Sinkler, Gibbs & Simons, of Charleston, South Carolina, for complainant. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 23, 1954. A formal 
complaint was received on June 18, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of eight 
lots of produce allegedly sold to respondent during June 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
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dent on January 14, 1955. A copy of the report of investigation 
was served upon complainant’s attorney on January 15, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, John M. Lengnick, is Trustee in Bankruptcy 
of James McCoy Waters, an individual doing business as Farmers 
Market, whose address is R.F.D. 4, Box 372, Charleston, South 
Carolina. 


2. Respondent is an individual, Preston P. Purdum, whose 
address is R.F.D. No. 3, Danville, Virginia. At the time of the 
transactions complained of herein, respondent was doing business 
as P. P. Purdum and was not licensed under the act but was sub- 
ject to license. A license was subsequently issued to Preston P. 
Purdum after payment of the fee and accrued arrearage. 


3. In the course of interstate commerce and by oral contracts, 
Farmers Market sold to respondent, for a total purchase price of 
$3,262.79, eight trucklots of mixed produce consisting of beans, 
potatoes, onions, cucumbers, squash and tomatoes, the dates, 
invoice numbers, and invoice prices being as follows: 





DATE INVOICE NUMBER INVOICE PRICE 
June 1, 1953 7719 $ 319.62 
June 2, 1953 7746 375.66 
June 2, 1953 TT47 753.79 
June 3, 1953 7772 681.58 
June 8, 1953 7832 89.51 
June 9, 1953 7851 338.88 
June 10, 1953 7862 374.08 
June 10, 1953 7863 329.67 

$3,262.79 


4. Mixed produce meeting the specifications of the foregoing 
contracts was delivered to, and accepted by respondent at the 
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above Farmers Market. Respondent then shipped it to points out 
of State in interstate commerce. 









5. The total purchase price of the eight trucklots of mixed 
produce is $3,262.79, no part of which has been paid by respon- 
dent. 






6. An informal complaint was filed on February 23, 1954, 
which was within 9 months after the causes of action accrued. 










CONCLUSIONS 





Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 


Respondent’s failure to pay the total purchase price of the 
eight trucklots of mixed produce is in violation of Section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$3,262.79, with interest, and the facts should be published. 











ORDER 









Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,262.79, with interest thereon 
at the rate of 5 percent per annum from July 1, 1953, until paid. ' 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


















(No. 4240) 
PACA Docket No. 6249. Decided April 12, 1955. 


Evidence—Failure to Sustain Burden of Proof—Duties of 
Agent—Principal and Agent—Dismissal 


Where complainant sought damages against respondent and respondent’s 
broker for a loss sustained on the sale of lettuce, previously rejected by 
respondent’s purchaser, which respondent, through respondent-broker, 
placed with complainant on consignment to be sold for account of 
respondent, Held: 


(1) respondent’s defense that it instructed complainant to handle on 
a consignment basis only on the condition that the lettuce could be sold 
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for more than freight charges was not supported by a preponderance of 
the evidence, and thus respondent has failed to prove this defense; and 


(2) complainant was negligent in the performance of his duties as an 
agent in not informing one of respondents of the condition of the lettuce 
prior to its removal from the car. Recovery must be predicated on the 
agent’s good faith and loyalty to the principal’s interest and the prompt 
transmission of information to the principal of all material facts. Com- 
plainant having failed to exercise reasonable care and judgment as 
required of an agent, the complaint is dismissed. 


Nadler & Nadler, of Youngstown, Ohio, for complainant. Respondents pro se. 
Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 16, 1953. In the 
formal complaint filed on March 15, 1954, it is alleged that on or 
about June 12, 1953, respondents requested complainant to sell a 
carload of lettuce for their account; that complainant sold the 
lettuce and sustained a deficit of $425.90; and that respondents 
have failed to reimburse complainant for this amount. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served by regis- 
tered mail upon respondent, * * * on April 16, 1954, and upon 
respondent, * * * on April 19, 1954. Similarly, a copy of the 
report of investigation was served upon the attorneys for com- 
plainant on April 16, 1954. 


On April 30, 1954, respondent * * * filed an answer denying 
any obligation to complainant. It is alleged in effect that com- 
plainant violated instructions of the broker, * * * not to handle 
the lettuce unless it could be sold for more than freight charges; 
that complainant should have known from its inspection of the 
lettuce that it could not be sold for as much as the freight 
charges; that complainant was in error in not notifying respon- 
dents of the true condition of the lettuce and the weak market 
situation; and that complainant used poor judgment and com- 
pletely ignored and disregarded the shipper’s interest in breaking 
the car. Respondent, * * * did not file an answer. 
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Since the amount in controversy does not exceed $500 the 
issues are determined in accordance with the shortened procedure 
provided in the rules of practice. Pursuant thereto complainant 
adopted the complaint and exhibits filed therewith as his opening 
statement, and respondent, * * * adopted its answer as its an- 
swering statement. 


FINDINGS OF FACT 


1. Complainant, * * *, is an individual whose address is 
ee e848, : 


2. Respondent, * * *, is a partnership composed of * * * 
and * * *, doing business as * * *, whose address is * * *, 
* * * Respondent, * * *, is a corporation, whose address is * * *. 
At the time of the transaction involved herein both of the respon- 
dents were licensed under the act. 


3. On or about June 1, 1953, in the course of interstate com- 
merce, the carload of lettuce involved herein, PFE 46538, con- 
taining 646 crates of “Lucky Strike” brand lettuce, was shipped 
from * * * by respondent * * *. On or about the same date 


* * * acting as broker for * * *, sold the carload of lettuce to 
the * * * for delivery in * * *. 


4. On Friday, June 12, 1953, the carload of lettuce arrived in 
* * * and was rejected by the * * *. On the same date the 
broker placed the car on consignment with complainant to be sold 
for the account of * * *. At that time complainant was informed 
of the prior rejection of the shipment by the purchaser. 


5. The Railroad Perishable Inspection Agency inspected the 
shipment on June 12, 1953, at 11:20 a.m., and its report reads, in 
part, as follows: 

“Stock is fairly fresh, crisp and tender. 0 to 21%, average 9 
to 10%, of heads show early to advanced stages of slimy 
decay on a few leaves. Poor condition.” 


A further inspection by the Agency on June 15, 1953, at 10:45 
a.m. disclosed “0 to 50%, average 25%, show slimy decay. Stock 
is not fresh and not crisp.” 


At complainant’s request, a federal inspection was made on 
June 15, 1953, at 3:15 p.m. At that time 604 crates remained in 
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the car. The inspection which was restricted to the product be- 
tween the doors and in 2 accessible stacks each side of the door- 
way disclosed that: 
“In half of samples 15 to 20%, remainder 30 to 65%, average 
approximately 35% decay, Bacterial Soft Rot.” 


6. During the period June 15 to June 23, 1953, complainant 
sold 258 crates of the lettuce for $427.55. On June 18, 1953, 86 
crates were dumped and on June. 24, 1953, the remaining 302 
crates were left in the car as worthless. 


7. On June 22, at 2:35 p.m. complainant wired respondent 
* * * as follows: 
“SORRY JOHN HAVE 328 CRATES OF LETTUCE LEFT 
IN CAR HEAVILY DECAYED WIRE WHAT TO DO.” 


Respondent * * * wired the following reply: 
“MATT PUT SOME DRESSING ON IT AND EAT IT.” 


8. On July 2, 1953, complainant rendered an account sales to 
the broker disclosing the disposition of the lettuce. The account 
sales shows charges of $853.45 for freight, demurrage, inspection 
and commission, leaving a deficit of $425.90. Respondents refused 


to pay to complainant this amount. 


9. Informal complaint was filed October 16, 1953, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


At the outset, we will consider the contention of respondent 
* * * that the broker instructed complainant not to handle the 
lettuce unless it could be sold for more than freight charges. The 
evidence in this proceeding consists of the formal complaint which 
is signed and sworn to by * * *, the answer of * * *, which is 
signed and sworn to by * * *, president, and the report of inves- 
tigation and exhibits attached thereto. 


The answer of * * * admits that this respondent gave no 
instruction directly to the broker concerning the handling of the 
rejected shipment but alleges that * * *, the broker’s representa- 
tive at * * *, was told that under no circumstances did it want 
any “red ink” on the car. The report of investigation contains 


a letter dated January 15, 1954, addressed to the Department 
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by * * *, in which he states that “At no time was any restric- 
tion placed on * * * by the shippers as to how or upon what 
terms the car was to be handled.” The report of investiga- 
tion also contains a letter dated October 9, 1953, sent by the 
broker to complainant’s attorneys stating that “* * * was ad- 
vised to look at the car before breaking the lading and advise 
what he thought he could realize by jobbing the car.” But in a 
subsequent letter dated November 24, 1953, the broker advised 
the Department as follows: “We told * * * we wanted no deficit 
bills, and if he could not handle it to advantage and secure more 
than the freight charges, to leave it alone. * * * advised he 
would inspect the car, and if he could handle it on that basis he 
would do so.” In a letter dated February 6, 1954, addressed to the 
Department, complainant’s attorneys state that “* * * never told 
* * * that he did not want * * * to break this. car unless it 
would bring enough to pay the freight.” 


In view of the conflicting statements of the persons concerned, 
it is our opinion that respondent * * * has failed to prove by a 
preponderance of the evidence that the broker instructed com- 
plainant to handle the shipment on a consignment basis only on 
the condition that the lettuce could be sold for more than the 
freight charges. 

It appears to be the further position of respondent * * * that 
complainant was grossly negligent in handling the shipment. It 
contends that complainant should have known after inspecting 
the lettuce that it would not realize freight charges; that it was 
complainant’s duty before breaking the car and obligating him- 
self for the freight charges to notify one of the respondents of 
the facts; and that if this had been done complainant would have 
been authorized to abandon the lettuce to the carrier. The evi- 
dence indicates that in the event of abandonment of an intact 
load no freight charges are assessed by the carrier. 


In general, it is the duty of an agent, in all matters affecting 
or concerning the subject matter of the agency, to act with utmost 
good faith and loyalty to further his principal’s interest and to 
make known to his principal all material facts which concern the 
transaction and subject matter of the agency. Irving J. Okun v. 
M. S. Toledo Co., 8 A.D. 261. While the agent is not an insurer, 
he is bound to the exercise of reasonable care, diligence, skill and 
judgment possessed by those of ordinary skill, competency and 
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standing in the particular business in which the agent is em- 
ployed, and if he negligently fails to exercise such care, diligence, 
skill and judgment he is liable to his principle for resultant dam- 
ages. John C. Lester Co. v. Louis Zwick & Son, 12 A.D. 918; 
Anonymous, 11 A.D. 388. It follows, necessarily, that if the agent 
is to recover resultant damages from the principal, such recovery 
must be predicated on the faithful discharge of his duties and 
responsibilities as an agent. 


Although complainant offered no evidence to show when he 
began removing the lettuce from the car, the RPIA inspection 
made at 10:45 a.m. June 15, states that 15 crates had been re- 
moved. The indication is that complainant removed these crates 
some time prior to that inspection. Complainant’s attorneys stated 
in their letter to the Department dated February 6, 1954, that 
“* * * had to pay the freight before he could get into the car, 
and of course, he did not know the actual condition of the car 
until he got into it.” Respondent * * *, however, has submitted 
a telegram from the carrier stating that complainant did not pay 
the freight charges until June 19, 1953. Consequently, complain- 
ant did have an opportunity to inspect the lettuce prior to re- 
moval of the 15 crates and knew or should have known of the 
poor condition of the lettuce, as reflected by the subsequent RPIA 
and federal inspections and that it was extremely doubtful the 
lettuce would realize freight charges. On the basis of the evidence 
submitted, it is our opinion that complainant should have in- 
formed one of the respondents of the condition of the lettuce prior 
to removal of the lettuce and in failing so to do he was negligent 
in the performance of his duties as agent. Accordingly, the com- 
plaint should be dismissed as to respondent * * *. 


The complaint as to respondent * * * should be dismissed since 
the evidence establishes that it merely acted as broker in the 


transaction. 


ORDER 


The complaint as to respondent * * * is hereby dismissed. 
The complaint as to respondent * * * is hereby dismissed. 
Copies of this order shall be served on the parties. 
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(No. 4241) 


NEWBERN GROVES v. MCNEIL & SON PRODUCE COMPANY. PACA 
Docket No. 6450. Decided April 13, 1955. 


Failure to Pay Balance of Purchase Prices of Fruit and 
Vegetables—Default 


Headnotes in 14 A.D. 294, applicable here. 


Newbern Groves, of Tampa, Florida, complainant, pro se, Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 5, 1953. A formal 
complaint was filed on December 27, 1954. Complainant seeks an ( 
award of reparation in the amount of the alleged unpaid balance 5 
of the invoice prices of several lots of fruit and vegetables pur- 
chased for and sold to respondent in January and February 1953. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on January 7, 1955. A copy of the report of investigation was 
served upon complainant on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


re 
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FINDINGS OF FACT 


1. Complainant is an individual, C. D. Newbern, doing business 
as Newbern Groves, whose address is P. O. Box 7098, Tampa, 
Florida. 


2. Respondent is a partnership composed of Earl W. McNeil, 
Sr. and Earl W. McNeil, Jr., doing business as McNeil & Son 
Produce Company, whose address is 2615 Russell Street, Detroit 7, 
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Michigan. At the time of the transactions involved herein, re- 
spondent was licensed under the Act. 


3. During the period from January 24, 1953 to February 18, 
1953, inclusive, in the course of interstate commerce, complainant 
by oral contracts purchased for and/or sold to respondent 20 lots 
of fruit and vegetables covered by the following invoices and for 
the prices indicated: 


INVOICE TICKET 

DATE NUMBER NUMBER AMOUNT 
January 24, 1953 3983 525 $ 955.15 
January 28, 1953 5606 556 545.00 
January 28, 1953 5609 549 185.92 
January 31, 1953 5639 580 494.20 
January 31, 1953 5640 579 695.50 
February 5, 1953 5676 620 450.50 
February 5, 1953 5677 615 220.75 
February 10, 1953 5697 649 1,150.00 

February 11, 1953 5709 661 
riot esa 1,353.10 

February 14, 1953 5720 688 
5721 pe 1,001.08 
February 14, 1953 5722 690 203.60 
February 14, 1953 5745 697 125.00 
February 14, 1953 5750 699 771.75 
February 17, 1953 5766 722 155.00 
February 17, 1953 5767 724 216.40 
February 17, 1953 5768 723 931.80 

February 18, 1953 5814 749 
sais} 760t 1,334.68 
Total $10,789.43 


4. Twenty lots of produce meeting the specifications of the 
foregoing contracts were shipped by complainant from Tampa, 
Florida, in interstate commerce, to respondent at Detroit, Mich- 
igan. Upon arrival of the shipments at destination, respondent 
accepted the produce in compliance with said contracts of sale and 
made no complaint with respect thereto. 


5. The total invoice price of the produce involved in this pro- 
ceeding is $10,789.43, of which respondent has paid only $3,000, 
leaving a balance of $7,789.43 due and owing to complainant. 


6. Informal complaint was filed on October 5, 1953, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase price for the 20 lots of produce is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $7,789.43, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $7,789.43, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1953 until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4242) 


IRVIN BARNETT COMPANY v. MICKEY COCHRAN. PACA Docket No. 
6453. Decided April 14, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 14 A.D. 296, applicable here. 


Irvin Barnett Company, of Chicago, Illinois, complainant, pro se. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 13, 1951. Formal complaint 
was filed on December 23, 1954. Complainant seeks an award of 
reparation in the amount of the purchase price of 10 crates of 
tomatoes sold and delivered to respondent in February 1951. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 9, 1955. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on February 9, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after said service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Irvin Barnett Company, is a corporation, 
whose address is 48 South Water Market, Chicago 8, Illinois. 


2. Respondent is an individual, Mickey Cochran, whose address 
is 1442 Oglethorpe Avenue, S.W., Atlanta, Georgia. At the time 
of the transaction involved herein, respondent was in business in 
Hart, Michigan and was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract, 
complainant on February 8, 1951, sold to respondent 10 crates of 
tomatoes at the purchase price of $2.75 per crate, f.o.b. Chicago, 
Illinois. 


4. The above tomatoes were shipped by truck from Chicago, 
Illinois and were received and accepted by respondent at Hart, 
Michigan. 


5. The purchase price of the 10 crates of tomatoes is $27.50, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed on June 13, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the Rules of Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 10 crates of tomatoes is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $27.50, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $27.50 with interest thereon at the 
rate of 5 percent per annum from March 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4243) 


VALLEY FRUIT DISTRIBUTORS, INC. v. M. S. TOLEDO COMPANY. 
PACA Docket No. 6451. Decided April.14, 1955. 


Failure to Pay Purchase Price of Grapes—Default 
Headnotes in 14 A.D. 298, applicable here. 


Valley Fruit Distributors, Inc., of Victor, California, complainant, pro se. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 12, 1955. Complainant 
seeks an award of reparation in the amount of the purchase price 
of three carloads of Tokay grapes allegedly sold and delivered to 
respondent in September 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 25, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
sent to respondent by registered mail on January 21, 1955, but 
were returned by the post office as “unclaimed.” They were re- 
mailed to respondent by regular mail on February 24, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after said service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Valley Fruit Distributors, Inc., is a corpora- 
tion whose address is Box D, Victor, California. 


2. Respondent is an individual, Morris S. Toledo, doing busi- 
ness as M. S. Toledo Company, whose address is 1315 East 7th 
Street, Los Angeles 21, California. At the time of the transactions 
involved herein respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent three lots of Tokay grapes on the 
dates and terms indicated: 

9-9-54 1105 lugs—U.S. No. 1 Valley Boy brand at $1.65 fob $1,823.25 





Plus precooling 35.00 

9-12-54 1105 lugs—U.S. No. 1 Valley Boy brand at 1.75 fob 1,933.75 
Plus precooling 35.00 

9-14-54 1105 lugs—U.S. No. 1 Valley Flame brand at 1.85 fob 2,044.25 
Plus precooling 35.00 

Total $5,906.25 


4. Three lots of Tokay grapes meeting the specifications of 
the foregoing contracts were shipped from Victor, California, to 
respondent at Kansas City, Missouri, in cars PFE 45736, PFE 
63955, and PFE 2625. Upon arrival at destination, respondent 
accepted the three lots of grapes and made no complaint with 
respect thereto. 


5. The purchase price of the three lots of grapes is $5,906.25, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on January 12, 1955, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of ora] hearing and an admission of 
the facts alleged in the complaint as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the three lots of grapes is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $5,906.25, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,906.25, with interest thereon 
at the rate of 5 percent per annum from October 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4244) 


CHAMBERLIN & BARCLAY, INC. v. CHARLES R. ALLEN, INC. PACA 
Docket No. 5983. Decided April 15, 1955. 


Evidence—Failure to Prove Breach of Warranty—Failure 
to Pay Balance of Purchase Price of Potatoes 


Where complainant sold potatoes to respondent who failed to pay the 
purchase price, claiming the potatoes were not U.S. No. 1 and were 
abnormally decayed shortly after arrival, but respondent failed to sub- 
stantiate its defense, held, respondent’s failure to pay the purchase price 
is in violation of the act, and complainant should be awarded reparation 
for the balance due. 


Documentary Evidence in Contract of Purchase and Sale 
—Consignment 


Where complainant’s invoice and delivery ticket state that the transaction 
with respondent is a sale and no mention is made of brokerage, and no 
objection is made by respondent, it is concluded that respondent pur- 
chased the potatoes and that it was not a consignment. 


Evidence—Failure to Prove Breach of Warranty That 
Potatoes Would Grade U. S. No. 1 


Since potatoes were sold as U.S. No. 1 grade on a delivered basis, the potatoes 
were required to grade U.S. No. 1 at the time of arrival, but as the 
evidence submitted is insufficient to conclude whether the potatoes graded 
U.S. No. 1 or not, the purchaser has failed to establish the defense of 
breach of warranty. 


Reasonable Assumption That Potatoes Would Be Sound 
on Arrival 


Where grower guaranteed to the seller that the potatoes would be sound on 
arrival, it is reasonable to assume, in the absence of any evidence to the 
contrary, that the seller gave the same warranty to the purchaser. 
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Evidence—Failure to Prove Abnormal Deterioration on 
Arrival—Failure to Prove Breach of Warranty 


Where respondent, to prove potatoes were not sound upon arrival, submitted 
evidence that the potatoes were decayed a week after arrival, but the 
evidence also shows improper storage during that week, it is concluded 
that respondent failed to prove that the potatoes abnormally deteriorated 
within a reasonable time after arrival solely by reason of infection 
present in the potatoes at the time of arrival. 


. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. Albert Simons, 
Jr. of Sinkler, Gibbs & Simons, of Charleston, South Carolina, for re- 
spondent, Mr. William H. Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 2, 1952, and a formal 
complaint was filed March 30, 1953. Complainant alleges that on 
September 10, 1952, it sold to respondent, by oral contract, 275 
sacks of U.S. No. 1 potatoes for $4.85 per sack delivered, less 
freight charges of $165 to be paid by respondent upon delivery, 


or a net price of $1,168.75. Complainant alleges further that 
complainant’s inspector inspected the potatoes at the time of load- 
ing on September 10, 1952, and found them to be in “a good and 
merchantable condition”; that the potatoes were shipped by truck 
on September 10, 1952, and were accepted by respondent on 
September 12, 1952, at respondent’s warehouse in Charleston, 
South Carolina, in “good order and condition”; that respondent 
notified complainant on September 19, 1952, by telephone, the 
potatoes were breaking down, and requested some adjustment; 
that complainant thereupon requested respondent to have a gov- 
ernment inspection made of the potatoes and promised to take up 
the matter of adjustment with the grower, although notice of the 
faulty condition of the potatoes had not been given within 24 
hours after acceptance thereof by respondent and the grower had 
been paid in full by complainant; that the grower refused to allow 
any adjustment in the price; and that on November 15, 1952, 
respondent transmitted to complainant an account of sales and 
check in the amount of $297.27. Complainant claims as due and 
owing from respondent the different between the $297.27 remitted 
and the net purchase price of $1,168.75, or $871.48. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent by registered mail on April 8, 1953. On April 7, 1953, 
a copy of the report of investigation was served upon complainant. 
Respondent’s answer was filed on April 23, 1953, and a copy 
thereof was sent by registered mail to complainant on April 24, 
1953. 


Respondent denies that it contracted to purchase the potatoes 
and alleges that it sold the potatoes for complainant’s account as 
an accommodation for which respondent was to receive ten cents 
per sack brokerage. Respondent-alleges further that on September 
12 and 13, 1952, the purchasers rejected most of the potatoes and 
complainant was notified by telephone on September 13, of the 
condition thereof; that on Friday, September 19, 1952, a federal 
inspection disclosed that the potatoes were affected with soft jelly 
rot in an advanced stage; that respondent continued its efforts to 
dispose of the potatoes for the account of complainant; and that 
on or about November 15, 1952, respondent sent complainant a 
complete account sales and a check for the net proceeds of $297.27. 


As an alternative defense, respondent alleges that should it be 
found that respondent purchased the potatoes it is entitled to a 
set-off by reason of complainant’s representation that the potatoes 
were “U.S. No. 1, Size A, sound and clean and in excellent condi- 
tion” and complainant’s subsequent delivery to respondent of 
potatoes which contained an inherent defect in the form of slimy 
soft rot and soft jelly rot which defects were not discoverable at 
the time of delivery of said potatoes. Respondent alleges further 
that it notified complainant as soon as the defects in the potatoes 
were discovered; and that by reason of complainant’s failure to 
deliver potatoes which complied with the warranty, respondent 
sustained damages of $871.48. 


An oral] hearing was held at Charleston, South Carolina, on 
February 16, 1954. Both complainant and respondent were repre- 
sented by counsel. William C. West, Jr., of complainant firm, 
testified for complainant. Charles R. Allen, of respondent firm, 
together with Joseph T. Newton, Jr., David Flintom, Wm. M. 
Epps, and Preston W. Hill, testified for respondent. By agree- 
ment of counsel, the affidavit of Paul B. Mott was admitted in 
evidence on behalf of complainant and the affidavit of C. C. Hinson 
was admitted on behalf of respondent. Counsel for both complain- 
ant and respondent filed proposed findings of fact, conclusions, and 
orders. Counsel for respondent also filed two briefs. 





; of 
re- 
153, 
ant. 
opy 
24, 


toes 
t as 
nts 
ber 
and 
the 
oral 
elly 
s to 
hat 
it a 


; be 
oa 
0eS 
idi- 

of 
imy 
> at 
her 
oes 
. to 
ent 


SLI AR MOTO 


CHAMBERLIN & BARCLAY, INC. v. CHARLES R. ALLEN, INC. 315 
Cite as 14 A.D. 312 


FINDINGS OF FACT 


1. Complainant, Chamberlin & Barclay, Inc., is a corporation 
whose address is Cranbury, New Jersey. 


2. Respondent, Charles R. Allen, Inc., is a corporation whose 
address is 14-16-18 Vendue Range, Charleston, South Carolina. 
At the time of the transaction here involved, respondent was 
licensed under the act. 


3. On September 10, 1952, in the course of interstate com- 
merce, complainant sold to respondent 275 sacks of U.S. No. 1 
potatoes, to be sound on arrival, for $4.85 per sack delivered, 
Charleston, South Carolina, making a total price of $1,333.75. It 
was agreed by complainant and respondent that the freight 
charges amounting to $165, would be paid by respondent to the 
truck driver upon delivery of the potatoes, such payment to be 
deducted from the purchase price. 


4. On September 10, 1952, complainant shipped 275 sacks of 
potatoes from a farm near Cranbury, New Jersey, to respondent. 
Upon arrival of the shipment in Charleston, South Carolina, the 
afternoon of Friday, September 12, 1952, respondent directed the 
truck driver to deliver 175 sacks of the potatoes to the Piggly 
Wiggly Wholesale Company and the remaining 100 sacks to the 
Cooper Egg Company, both concerns being located in that city. 
The 175 sacks were accepted, but C. C. Hinson, operator of Cooper 
Egg Company, refused to accept delivery of the 100 sacks because 
a few of the potatoes sampled had a wet rot. The 100 sacks were 
transported by the truck driver to respondent’s warehouse where 
they remained in the truck overnight. Upon arrival at respondent’s 
warehouse, Charles R. Allen looked at the potatoes and observed 
“a few bags wet in spots,” but not wet enough, in his opinion, to 
warrant Hinson’s rejection of the lot. On September 13, 1952, 
respondent sold and the truck driver delivered 50 of the 100 sacks 
to Thomas and Howard, wholesale grocers at Charleston, South 
Carolina, and the remaining 50 sacks were unloaded in respond- 
ent’s warehouse. The latter 50 sacks were then resold and deliv- 
ered to Olandt and Sons of Charleston, South Carolina, which 
concern returned the same on Tuesday, September 16, 1952, 
because of the “bad shape” of the potatoes. 


5. On or before September 19, 1952, respondent advised com- 
plainant by telephone that the potatoes were in bad order and 
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breaking down and requested some “protection.” Complainant told 
respondent to obtain a federal inspection and it would seek some 
allowance from the grower. 


6. On September 19, 1952, at 5:45 p.m. a federal inspection 
was made of 110 sacks of potatoes at the warehouse of the Piggly 
Wiggly Wholesale Company and 25 sacks at respondent’s ware- 
house. The federal inspection certificate stated that the tempera- 
tures of the potatoes at both the top and bottom of the lots 
inspected were 83° F. and that the condition of the potatoes was 
as follows: 


“Stock branded Old Reliable: Mostly firm. Soft rot ranges 
from 6 to 20% averages approximately 13%. Stock branded 
B-M brand: Mostly firm. Soft rot ranges from 12 to 15% 
averages approximately 15%. Soft rot in both lots is Slimy 
Soft Rot and Soft jelly like rot in all stages, mostly in advance 
stage.” 


7. On or about November 15, 1952, respondent rendered an 
account sales to complainant together with a check for $297.27. 
The accounts sales states that out of the 275 sacks of potatoes, 


11414 were dumped by respondent and its customers, and 16014 
sacks were retained by the customers for which respondent re- 
ceived $625.80. Total expenses were listed of $328.53, including 
$165 for freight charges paid by respondent, leaving a balance of 
$297.27. Complainant received and cashed the check for $297.27. 


8. Respondent has not paid to complainant $871.48, the bal- 
ance of the purchase price, although complainant has demanded 
payment thereof. 


9. Informal complaint was filed on December 2, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The controversy here involved concerns 275 sacks of potatoes 
which complainant shipped by truck from a New Jersey farm to 
respondent at Charleston, South Carolina, in September 1952. 
The first issue of fact is whether the shipment was made pursu- 
ant to a contract of purchase and sale, as contended by complain- 
ant, or pursuant to a contract of consignment or brokerage as 
contended by respondent. 
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It appears from the evidence that on September 10, 1952, Wil- 
liam C. West, Jr., sales manager of complainant, called Charles 
Allen, president of respondent, on the telephone and said a truck 
driver was at complainant’s place of business who wanted a load 
of potatoes to transport to Charleston. West testified that in this 
conversation he offered to sell Allen a truckload of potatoes at 
$4.85 per sack; that Allen said he would let West know in a few 
minutes if he could use a load; and that shortly thereafter Allen 
advised he could use a load if shipped that day. Allen testified, 
however, that West asked him if respondent could place for com- 
plainant’s account a truckload of 275 sacks of U. S. No. 1, Size A, 
potatoes which were sound and clean; that he told West he had 
not handled any potatoes that year and did not know the market 
but as an accommodation he would try to place the potatoes; and 
that he found buyers for the potatoes and so advised West. Ac- 
cording to Allen, he did not purchase the potatoes but was to 
receive brokerage of 10 cents a sack. 

On or about September 10, 1952, complainant sent to respon- 
dent an invoice setting forth the commodity as “275sx. US#1 
Potatoes” and the price as $4.85 per sack delivered, less freight 
of $165, making a net price of $1,168.75. In addition to the 
invoice, complainant’s delivery ticket, dated September 10, 1952, 
reads “Sold to Chas. R. Allen, Inc. 275 sacks potatoes.” This 
ticket was receipted by Wm. C. Frey for respondent. These two 
documents indicate a sale of the potatoes to respondent. If respon- 
dent had sold the potatoes for complainant’s account, complain- 
ant’s invoice undoubtedly would have shown the agreed brokerage 
with a corresponding reduction in the net invoice price. No objec- 
tion was made by respondent to complainant concerning the 
statements in either document. It is concluded, therefore, that 
respondent purchased the potatoes on a delivered basis. 


Respondent next contends that, if the transaction was a pur- 
chase and sale, complainant breached an express warranty that 
the potatoes were U. S. No. 1, sound, and in excellent condition 
because the potatoes delivered by complainant contained an infec- 
tion which, while not apparent on arrival, became evident shortly 
thereafter. There is no question but that the contract called for 
the delivery of U. S. No. 1 potatoes. At the oral hearing Allen 
testified that West also represented the potatoes to be sound. 
Although West did not testify with respect to any of the contract 
terms except price, he did testify that the grower guaranteed the 
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potatoes would be sound on arrival. It is reasonable to assume 
therefore that he gave the same warranty to respondent. It is 
concluded that complainant represented the potatoes would be 
U.S. No. 1 grade and sound on arrival. 


Since the potatoes involved herein were sold on a delivered 
basis, the potatoes were required to be U. S. No. 1 grade at the 
time of arrival in Charleston. See Section 46.24(p) of the Regu- 
lations promulgated pursuant to the Act (7 CFR 46.24(p)). The 
United States Standards for Potatoes (7 CFR 51.1540) allows 
with respect to the U. S. No. 1 grade a total tolerance of 6 per- 
cent for defects of which not more than 3 percent may be for 
potatoes affected by southern bacterial wilt, ring rot or late 
blight, including not more than 1 percent for potatoes which are 
frozen, or affected by soft rot or wet breakdown. Complainant 
submitted the affidavit of Paul B. Mott, complainant’s inspector, 
who states that he inspected the potatoes at the time of shipment 
and they were in good marketable and merchantable condition, 
and U. S. No. 1 quality. The only evidence concerning the quality 
and condition of the potatoes at the time of arrival in Charleston 
consists of the affidavit of C. C. Hinson, operator of Cooper Egg 
Company, and the testimony of Charles Allen. Hinson stated that 
he inspected samples of the potatoes on September 12, 1952, and 
was of the opinion they were not U. S. No. 1 grade. He stated 
further that although only a few samples of the potatoes inspected 
were affected with a wet rot he refused to buy any potatoes from 
respondent because of an unfortunate experience he had had with 
a load of New Jersey potatoes a few days before. Allen testified 
that he inspected samples of the potatoes returned by Hinson and 
found a few bags were wet in spots but not wet enough to war- 
rant rejection. In view of Allen’s testimony, we are unable to con- 
clude that the potatoes were not U. S. No. 1 on September 12, 
1952. 


A more difficult question is whether there was a breach of the 
warranty that the potatoes would be sound on arrival. It appears 
to be respondent’s position that such warranty meant the potatoes 
would not abnormally deteriorate within a reasonable time after 
arrival from infection present at the time of arrival. If this is 
respondent’s interpretation of the warranty then it appears to be 
reasonable when considered with the other contract terms. It is 
not inconsistent with the warranty of U. S. No. 1 since that grade 
does allow some decay and concerns only factors which are dis- 
cernible at the time of inspection. 
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Joseph T. Newton, Jr., owner of Piggly Wiggly Wholesale Com- 
pany, testified that on Monday, September 15, 1952, he sent some 
of the 175 sacks of potatoes purchased from respondent to his 
customers who complained at once that the potatoes were rotten 
and that he inspected the potatoes still on hand and “they were 
pretty bad. They seemed to be wet.” Newton testified further 
that, although he paid respondent for 53 sacks, some of these 
were dumped later and he lost money on the transaction. David 
Flintom, manager of Thomas and Howard, wholesale grocers, 
testified that he purchased 50 bags of potatoes from respondent 
after examining one sack; that two or three days later he sent 
some of them out to the trade and in a very short time they were 
returned; that he examined the balance of potatoes on hand and 
found them practically gone; and that he subsequently paid re- 
spondent for 25 sacks. 

While the foregoing evidence indicates quite clearly that the 
potatoes deteriorated to some extent after arrival, it is of little 
value in determining the amount of deterioration which was pres- 
ent at a particular date. The only detailed evidence of the condi- 
tion of the potatoes is the certificate of the federal inspection 
made on September 19, 1952, of 135 sacks, which shows one brand 
averaging 13% and the other 15% Slimy Soft Rot and soft jelly 
like rot in all stages, mostly in advanced stage. However, the fed- 
eral certificate states that the temperature of the potatoes was 83 
degrees at the time of inspection. At the oral hearing Dr. William 
M. Epps, Plant Pathologist with the South Carolina Experiment 
Station, testified that a temperature of 83 degrees is ideal for the 
development of decay and that he did not consider an increase 
from 1% soft rot (the tolerance allowed for U. S. No. 1 grade) on 
September 12 to 18% on September 19, to be abnormal for pota- 
toes stored at 83 degrees. The inference arises from this testi- 
mony that the potatoes were not properly stored by respondent 
after arrival. Obviously, the complainant would not be liable for 
deterioration arising through improper handling by respondent. 
It is concluded that respondent has failed to prove that the pota- 
toes abnormally deteriorated within a reasonable time after 
arrival solely by reason of infection present in the potatoes at the 
time of arrival. 

Respondent also contended in its brief that under the law of 
South Carolina a warranty of soundness would be implied. This 
contention is given no further consideration in view of our con- 
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clusion that complainant expressly warranted the potatoes would 
be sound on arrival. 

The failure of respondent to pay to complainant the balance of 
the net purchase price of the potatoes, $871.48, is a violation of 
Section 2 of the act. Reparation should be awarded to complainant 
against respondent in that amount, with interest, and the facts 


should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $871.48, with interest thereon 
at the rate of 5 percent per annum from October 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4245) 


A. A. CoRTE & SONS v. J. LERNER & SON. PACA Docket No. 6074. 
Decided April 18, 1955. 


Damages—Suitable Shipping Condition—Evidence 


Where complainant sold two carloads of U.S. No. 1 grade potatoes to 
respondent on an f.o.b. basis, destination Chicago, and respondent di- 
verted the shipments to a customer in Pittsburgh, who rejected them 
due to excessive decay, Held: 


(1) as the first shipment arrived at Pittsburgh in normal transit 
time, an average of 13% slimy soft rot indicates a breach of the implied 
warranty of suitable shipping condition, and complainant is liable to 
respondent for damages; 


(2) as the second shipment arrived at Pittsburgh after such delay 
that it could not be said with certainty that the potatoes would have 
been abnormally decayed at contract destination, the warranty of suitable 
shipping condition is not applicable, and although there was an average 
of 20% slimy soft rot, the respondent is liable to complainant for the 
full contract prices; 


(3) by ordering the carrier to divert the shipments, the purchaser 
accepted the produce, and the proper measure of damages is the dif- 
ference between the value of the goods actually delivered at the time 
of delivery and the value the produce would have had at that time if it 
had met the specifications and warranties of the contract; 





CORTE & SONS v. LERNER & SON 321 
Cite as 14 A.D. 320 


(4) in the absence of official market news reports the value of the 
produce is determined by adding the f.o.b. contract price and the freight 
charges; and 

(5) the recovery of special damages based upon loss of profit on a 
resale requires proof that the seller entered into the contract with 
knowledge of the terms of the contract of resale and with knowledge 
that a replacement purchase to fulfill the resale contract could not be 
made in the event of a breach. 


. Lyle H. Rossiter, of Chicago, Illinois, for complainant. Mr. LeRoy W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr, Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on August 31, 
1953, it is alleged that complainant sold respondent two carloads 
of U.S. No. 1, Size A, Alabama Triumph potatoes, 300 sacks per 
car, at $2.45 per hundredweight, f.o.b. shipping point, for a total 
price of $1,470.00. Complainant alleges, further, that two carloads 
of potatoes of the kind, quality, grade and size specified in the 
contract were shipped to respondent at Chicago, Illinois, and that 
respondent diverted the shipments while in transit to Pittsburgh, 
Pennsylvania. Complainant alleges, finally, that respondent has 
paid $546.54 on the contract, leaving a balance of $923.46 due and 
unpaid, for which amount an award of reparation is demanded. 


A copy of the complaint was served upon respondent on Sep- 
tember 4, 1953, together with a copy of the report of investigation 
prepared by the Department. Complainant was served with a 
copy of the report of investigation on the same day. Respondent’s 
answer and counter-complaint were filed on September 22, 1953. 
Copies of a supplemental report of investigation prepared by the 
Department were served upon the parties on June 9, 1954. 


Respondent admits entering into the contract as alleged by 
complainant and states that on the following day the potatoes were 
resold and diverted to a customer at Pittsburgh, Pennsylvania; 
that the shipments were found to be abnormally deteriorated upon 
arrival at Pittsburgh and were rejected by respondent’s customer ; 
and that respondent, in turn, notified complainant that the pota- 
toes would be resold for complainant’s account. Respondent denies 
owing complainant any balance on the two carloads of potatoes 
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and makes counterclaim for $60.00 lost profit allegedly sustained 
as the result of complainant’s breach of the implied warranty of 
suitable shipping condition. 

Oral hearing was held at Chicago, Illinois, on July 13, 1954. 
Both parties were represented by counsel. The depositions of Pete 
Wilson and E. L. Moore were received in evidence in complainant’s 
behalf. Joseph Lerner and S. C. Grelecke testified for respondent. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, A. A. Corte & Sons, is a partnership composed 
of John A. Corte, Ernest D. Corte, Atelia I. Corte, Albert Corte, 
Adele Corte, Ferdinand A. Corte and Julia Corte, whose post office 
address is Loxley, Alabama. At the time of the transaction in- 
volved in this proceeding, complainant was licensed under the act. 


2. Respondent, J. Lerner & Son, is a partnership composed of 
Joseph Lerner and Nathan Lerner, whose address is 216 South 
Water Market, Chicago, Illinois. At the time of the transaction 
involved in this proceeding, respondent was licensed under the act. 


38. On or about April 30, 1953, in the course of interstate com- 
merce, by oral contract, complainant sold two carloads of U.S. 
No. 1, Size A, Alabama Triumph potatoes to respondent for $2.45 
per hundredweight, f.o.b. shipping point, each car to contain 300 
100-pound sacks, making a total contract price of $1,470.00. 


4. On or about April 30, 1953, complainant ordered federal 
inspections of the potatoes in cars PFE 6803 and PFE 55120 at 
Summerdale, Alabama. Both loads were certified as U.S. No. 1, 
Size A, Bliss Triumph potatoes. No soft rot was found in PFE 
6803, and PFE 55120 was shown to contain “less than 14 of 1% 
soft rot.” 


5. On or about April 30, 1953, complainant ordered cars PFE 
6803 and PFE 55120 shipped to respondent at Chicago, Illinois. 


6. On or about May 1, 1953, respondent sold both carloads of 
potatoes for diversion to the Kroger Company at Pittsburgh, 
Pennsylvania, and immediately ordered the carrier to change the 
destination of the shipments from Chicago, Illinois, to Pittsburgh. 


7. The usual transit time for the shipment of a carload of 
potatoes from Summerdale, Alabama, to Chicago, Illinois, is third 
morning delivery. The usual transit time for the shipment of a 
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carload of potatoes from Summerdale, Alabama, to Pittsburgh, 
Pennsylvania, is fourth morning delivery. 


8. On or about May 5, 1953, PFE 55120 arrived at Pittsburgh, 
Pennsylvania. The shipment was rejected by the Kroger Com- 
pany on arrival due to excessive decay. A federal inspection was 
made of the potatoes and the condition thereof was certified as 
follows: 

“Mostly firm. Soft rot range from 5 to 35%, average approx- 
imately 13%, Slimy Soft Rot all stages.” 


9. On or about May 7, 1953, PFE 6803 arrived at Pittsburgh, 
Pennsylvania. The shipment was rejected by the Kroger Company 
on arrival due to excessive decay. A federal inspection was made 
of the potatoes and the condition thereof was certified as follows: 

“Mostly firm. Soft rot ranges from 5 to 70%, average approx- 
imately 20%, Slimy Soft Rot, all stages.” 


10. Immediately upon receipt of the inspection reports, re- 
spondent notified complainant by telegram that the potatoes were 
not in suitable shipping condition and would be sold for complain- 
ant’s account. 


11. Both carloads were resold for the best prices obtainable. 
The net amount of $323.33 was recovered in the sale of PFE 55120 
and $223.21 was recovered from PFE 6803. These sums were for- 
warded to complainant as the undisputed amount due on the ship- 
ments, without jeopardy to complainant’s right to bring action 
to recover the disputed balance alleged to be due under the con- 
tract. No further sums have been paid under the contract, al- 
though demand has been made. 


12. Formal complaint was filed on August 31, 1953, which was 
within 9 months after the accrual of the alleged cause of action. 


CONCLUSIONS 


There are two questions to be determined in this case, namely, 
whether the implied warranty of suitable shipping condition is 
applicable to either or both of the carloads of potatoes, and, 
whether the proofs submitted are sufficient to establish a breach 
of the implied warranty of suitable shipping condition. 

Section 46.24(j) of the Regulations for the Enforcement of the 
Perishable Agricultural Commodities Act defines the implied war- 
ranty of suitable shipping condition as follows: 

(j) “Suitable shipping condition,” in relation to direct ship- 
ments, means that the commodity, at time of billing, is in a 
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’ condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal] deterioration at the destination specified 
in the contract of sale. 


It has been held in a number of proceedings under the act that 
where produce is diverted beyond the destination specified in the 
contract of sale, the implied warranty of suitable shipping condi- 
tion is inapplicable. Anonymous, 3 A.D. 425; Associated Fruit Dis- 
tributors of California v. Mailloux Fruit and Produce Company, 
Inc., 5 A.D. 290; Gillarde Co. v. Frankenthal Co., 10 A.D. 1284; 
Anonymous, 10 A.D. 1334; Anonymous, 13 A.D. 699. It is sig- 
nificant to note that in most, if not all of these cases, the buyer 
diverted the shipment from the specified destination to a point 
considerably beyond such destination, thereby subjecting the pro- 
duce to delay and transit hazards not contemplated by the original 
shipper. In the instant case, however, the buyer changed the desti- 
nation of the shipments from Chicago, Illinois, to Pittsburgh, 
Pennsylvania, shortly after the cars were shipped out of Summer- 
dale, Alabama. Car No. PFE 55120 arrived at Pittsburgh, Penn- 
sylvania, on May 5, 1953. This was normal] transit time and there 
is no indication of anything abnormal about the transportation 
service and conditions furnished. The scheduled transit time from 
Summerdale, Alabama, to Pittsburgh is one day longer than the 
scheduled time from Summerdale to Chicago. Thus, the greatest 
increased hazard that resulted from the change of destination 
from Chicago to Pittsburgh was an increase of one day transit 
time. 


It is a misinterpretation of the regulation quoted above to hold 
that the diversion of a shipment to any point other than the desti- 
nation specified in the contract of sale automatically and arbi- 
trarily voids the implied warranty of suitable shipping condition. 
If it can be established by reliable evidence that a shipment which 
has been so diverted is so deteriorated upon arrival that it can be 
concluded with assurance that it would also have been abnormally 
deteriorated had it been delivered at the destination specified in 
the contract, the requirements of the regulation are met and the 
implied warranty is applicable. Cf. United Packing Co. v. Schoen- 
burg, 13 A.D. 175. 


This brings us to the matter of the adequacy of proofs with 
respect to the alleged abnormal condition of the potatoes upon 
arrival and the further consideration of whether the condition of 
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the potatoes found at Pittsburgh, Pennsylvania, was such that it 
must necessarily be concluded that the shipments would have been 
abnormally deteriorated had they been shipped directly to Chi- 
cago, Illinois, the destination originally specified in the contract. 
There is little room for doubt that the potatoes in car PFE 55120 
were abnormally deteriorated when they arrived at Pittsburgh on 
May 5, 1953. The federal inspection certificate shows the shipment 
to contain 5 to 35%, average approximately 13%, Slimy Soft Rot 
in all stages. This percentage far exceeds the percentage of rot 
reported in the case of Michael-Swanson & Brady Produce Com- 
pany v. Harvey Schwendiman, 8 A.D. 1300, wherein a destination 
inspection showing 3% Slimy Soft Rot due to injury which oc- 
curred prior to packing was held to establish unsuitable shipping 
condition. Likewise, in Anonymous, 9 A.D. 147, a finding of 6% 
Slimy Soft Rot and 2% affected with slightly sunken discolored 
and sticky areas was held to be abnormal deterioration. Clearly, 
then, the existence of 5 to 35%, average 13%, Slimy Soft Rot in 
PFE 55120 on May 5, 1953, at Pittsburgh, is such an abnormal 
condition that it necessarily must follow that the potatoes would 
have been abnormally deteriorated upon arrival at Chicago on 
May 4, 1953, had they been shipped as originally specified in the 
contract. It is concluded, therefore, that the potatoes in car PFE 
55120 were not in suitable shipping condition when shipped. 


Car PFE 6803 did not arrive at Pittsburgh until May 7, 1953. 
This was three days after the car would have arrived at Chicago, 
had the buyer not changed the original destination of the ship- 
ment. Even though the potatoes in this shipment were seriously 
deteriorated according to the inspection made on May 7, it cannot 
be said with certainty that they would have been abnormally 
deteriorated at Chicago three days earlier, had they been shipped 
as originally contemplated. Accordingly, the warranty of suitable 
shipping condition is inapplicable with respect to this shipment, 
and respondent is liable for the full contract. price thereof. 


Respondent exercised dominion over both carloads of potatoes 
by ordering the carrier to divert and deliver them to the Kroger 
Company at Pittsburgh, Pennsylvania. This constitutes an accept- 
ance of the shipments, and renders respondent liable for the pur- 
chase price thereof, less damages sustained as the result of the 
breach of the implied warranty of suitable shipping condition 
with respect to car PFE 55120. George Covert v. National Produce 
Co., 8 A.D. 557. Where the receiver has accepted the goods, the 
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proper measure of damages is the difference between the value 
of the goods actually delivered at the time of delivery to the buyer 
and the value the produce would have had at that time if it had 
met the specifications and warranties of the contract. Simon Siegel 
Co. v. McBride Produce Co., 12 A.D. 488, 488. The potatoes in 
PFE 55120 were resold by respondent in a prompt and reason- 
able manner, and the gross price obtained in such resale repre- 
sents the fair market value of the potatoes received. With respect 
to the value which the potatoes would have had if they had met 
contract specifications, there are no published, official market news 
reports for Alabama red potatoes, not washed, of the grade and 
size covered by the contract for the Pittsburgh market on the date 
of delivery. Accordingly, we accept as indicative of such value the 
f.o.b. contract price of $735.00, plus freight to Pittsburgh of 
$439.89, making a total value at destination, if the produce had 
been as specified, of $1,174.89. See East Coast Distributors v. 
Felix Rhymes, Inc., 13 A.D. 629. The potatoes were resold for the 
gross amount of $900.25. This sum represents the fair market 
value of the potatoes, which is $274.64 less than the value the 
potatoes would have had if they had been as warranted. In addi- 
tion, respondent incurred expenses of $129.83 for ice, terminal 
unloading, and commission, resulting in total damages of $404.47. 

Respondent also makes claim for $60.00 loss of profit allegedly 
sustained when the Kroger Company, to whom respondent sold 
the potatoes, rejected the shipments upon arrival due to their 
deteriorated condition. The recovery of special damages based 
upon loss of profit of a resale requires proof that the seller entered 
into the contract with knowledge of the terms of the contract of 
resale and with knowledge that a replacement purchase to fulfill 
the resale contract could not be made in the event of a breach. 
These conditions are not met in this case. Simon Siegel Co. v. 
George F. Brooks, 10 A.D. 224. 


In accordance with the foregoing, it is concluded that respond- 
ent is liable for the full purchase price of $735.00 for the ship- 
ment of potatoes in car PFE 6803. It is further concluded that 
respondent is liable for the purchase price of the shipment of 
potatoes in car PFE 55120 of $735.00 less damages of $404.47, 
or the net amount of $330.53. Respondent has paid heretofore a 
total of $546.54 on account, which leaves a balance of $518.99 due 
and owing on the contract for which an award of reparation 
should issue, with interest. The counterclaim should be dismissed. 
The facts of this case should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant reparation in the sum of $518.99, plus interest 
at 5 percent per annum from June 1, 1953, to date of payment. 

Respondent’s counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served on the parties. 


(No. 4246) 


THEODORE DAVIS v. HOXIE PRopucTs. PACA Docket No. 6468. 
Decided April 18, 1955. 


Failure to Pay Balance of Purchase Price of Watermelons 
—Default 


Headnotes in 14 A.D. 286, applicable here. 


Mr. Theodore Davis, of Waynesboro, Tennessee, complainant, pro se. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 14, 1954. Formal com- 
plaint was filed on February 8, 1955. Complainant seeks an award 
of reparation in the amount of the balance of the purchase price 
of ane truckload of watermelons sold and delivered to respondent 
in May 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 28, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on February 28, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
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constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Theodore Davis, whose ad- 
dress is P. O. Box 261, Waynesboro, Tennessee. 


2. Respondent is an individual, Louis James Bullock, doing 
business as Hoxie Products, whose address is P. O. Box 164, Hoxie, 
Arkansas. At the time of the transaction involved herein, respond- 
ent was not licensed under the Act, but was subject to license, and 
was subsequently issued a license upon payment of accrued 
arrearage. 


3. In the course of interstate commerce, and by oral contract, 
complainant, on or about May 13, 1954, sold to respondent one 
truckload of watermelons at 75 cents per watermelon. 


4. The above watermelons were shipped from Waynesboro, 
Tennessee, to respondent at Hoxie, Arkansas. Upon arrival at 
destination, respondent accepted the watermelons and made no 
complaint with reference thereto. 


5. Respondent tendered a check for $100.00 to complainant in 
payment of the balance due on the truckload of watermelons. This 
check was dishonored by the bank on which it was drawn. There 
remains due and owing, by respondent to complainant, the balance 
of the purchase price of the watermelons in the amount of $100.00. 


6. An informal complaint was filed on October 14, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the full 
purchase price of the truckload of watermelons is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $100.00, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $100.00 with interest thereon 
at the rate of 5 percent per annum from June 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4247) 


CARL MoYES v. M & M PRODUCE COMPANY. PACA Docket No. 
6454. Decided April 19, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 14 A.D. 298, applicable here. 


Mr. Glen E. Fuller, of Salt Lake City, Utah, for complainant. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on November 19, 1954. Complainant 
seeks an award of reparation in the amount of the unpaid pur- 
chase price for a truckload of potatoes allegedly sold and delivered 
to respondent in May 1954. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were sent to respondent 
by registered mail on January 6, 1955, but were returned by the 
Post Office as “unclaimed.” They were remailed to respondent by 
regular mail on February 8, 1955. A copy of the report of investi- 
gation was served upon complainant’s attorney on January 10, 
1955. A copy of the supplemental report of investigation was 
served upon complainant’s attorney on February 14, 1955, and 
upon respondent on February 15, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Carl Moyes, doing business 
in his own name, whose address is R.F.D. #2, Plain City, Ogden, 
Utah. 


2. Respondent is a partnership composed of Achille J. Mar- 
tello, Angelo Marsella, and Michele Maini, doing business as 
M & M Produce Company, whose address is 1524 Fremont Street, 
Las Vegas, Nevada. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about May 22, 1954, in the course of interstate com- 
merce and after inspection by respondent, complainant, by oral 
contract, sold to respondent a truckload of potatoes consisting of 
50 sacks of Bakers and 115 sacks of U.S. No. 1 potatoes at a total 
purchase price of $579.25. 


4. On or about May 22, 1954, the potatoes were delivered to 
respondent who accepted them and made no complaint in refer- 
ence thereto. 


5. Upon receipt of the potatoes, respondent tendered to com- 
plainant a post-dated check in the amount of $579.25 covering the 
purchase price of the shipment. Respondent, thereafter, stopped 
payment on said check and the total purchase price of $579.25 
remains due and owing to complainant. 


6. Formal complaint was filed on November 19, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the Rules of Practice (7 
CFR 47.8(c) ). 


Failure of respondent to pay to complainant the purchase price 
of the potatoes is in violation of Section 2 of the Act. Complainant 
should be awarded reparation in the amount of $579.25, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $579.25, with interest thereon at 
the rate of 5 percent per annum from June 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4248) 


C. M. OToY COMPANY v. RED HEAD TOMATO PACKING COMPANY, 
Inc. PACA Docket No. 6456. Decided April 21, 1955. 


Failure to Pay Purchase Price of Tomatoes and Crates— 
Jurisdiction—Right to Recover the Cost of Crates 


Where complainant sold respondent tomatoes making separate charges for 
the tomatoes and containers and respondent accepted delivery and failed 
to answer the complaint, it is held, that the cost of the containers was 
a necessary part of the cost of the tomatoes, and respondent’s failure 
to answer is deemed an admission that the allegations contained in the 
complaint are true and constitute a waiver of oral hearing, and therefore 
reparation should be awarded complainant in the full amount of the 
tomatoes and containers. 


C. M. Otoy Company, of Fresno, California, complainant, pro se. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 8, 1954. Formal com- 
plaint was filed on February 7, 1955. Complainant seeks an award 
of reparation in the amount of the purchase price of tomatoes 
and crates allegedly sold and delivered to respondent in October 
1954, 

A copy of the report of investigation made by the Department 
was served upon complainant on February 15, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 12, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after said service and that, in accordance with Section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Chester M. Otoy, doing bus- 
iness as C. M. Otoy Company, whose address is 822 E Street, 
Fresno, California. 

2. Respondent, Red Head Tomato Packing Company, Inc., is 
a corporation, whose address is 4111 Northwest 17th Avenue, 
Miami, Florida. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent on October 10, 1954, 500 wire- 
bound crates of tomatoes at the prices indicated, f.o.b. Stockton, 
California: 





165 crates tomatoes 88% grade 60 lb. net at 4.5¢ lb. $ 445.50 
180 crates tomatoes 88% grade 6x7 60 Ib. net at 3.0¢ Ib. 324.00 
155 crates tomatoes #2 grade 60 Ib. net at 3.0¢ Ib. 279.00 
500 wire-bound crates at .60¢ each 300.00 

$1,348.50 


4. Complainant shipped by truck from Stockton, California, 
to respondent at Miami, Florida, 500 wire-bound crates of toma- 
toes complying with the specifications of the foregoing contract. 
Upon arrival at destination respondent accepted the tomatoes and 
made no complaint with reference thereto. 


5. The total purchase price of the tomatoes and crates is 
$1,348.50, no part of which has been paid by respondent to 
complainant. 

6. Formal complaint was filed on February 7, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Complainant herein is claiming the purchase price of 500 wire- 
bound crates at 60¢ per crate, in addition to the purchase price 
claimed for the tomatoes. Ordinarily, crates or other containers 
are not within the jurisdiction of the Secretary under the Act 
since they are not perishable agricultural commodities. But in the 
instant case it appears that the sale was of tomatoes in crates. 
Even though the tomatoes and crates were invoiced separately, 
the crates were an integral part of the contract. Sumter County 
Farmer’s Market, Inc. v. B. Roy Sample, 7 A.D. 227, involved 
essentially the same facts as presented here. It was held in that 
case that: 

“It is reasonable to assume that these tomatoes could not have 
been sold to respondent without some arrangement for plac- 
ing them in containers, the cost of which is usually included 
in the price asked for the produce. The fact that in the 
instant case a separate charge was made for the containers 
actually used in the shipment of the tomatoes involved, does 
not materially change the situation and the cost of the con- 
tainers should, therefore, be considered as part of the cost 
price of the tomatoes, in the same manner as in the usual 
case where no distinction is made between the cost of the 
produce and the cost of the containers in which it is placed, 
the containers being a necessary part of the transaction.” 


See also Earl Piper v. Main Estates, 12 A.D. 1362, which al- 
lowed recovery of the value of cans in which blueberries were 
shipped. 

It is concluded, therefore, that respondent’s failure to pay the 
full amount of the agreed purchase price for the tomatoes and 
crates constitutes a violation of Section 2 of the Act. Respondent 
has not paid to complainant any part of the total purchase price 
of the tomatoes and crates amounting to $1,348.50 and, therefore, 
reparation should be awarded complainant in that amount, with 
interest, and the facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,348.50 with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4249) 


PHILADELPHIA VEGETABLE GROWERS’ COOPERATIVE ASSOCIATION v. 
FRANK CHAIRVOLOTTI. PACA Docket No. 6460. Decided April 


21, 1955. 


Failure to Pay Purchase Price of Produce—Default 
Headnotes in 14 A.D. 296, applicable here. 


Philadelphia Vegetable Growers’ Cooperative Association, of Trevose, Penn- 
sylvania, complainant, pro se. Miss Lenore H. Langford, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on December 28, 1954. A 
formal complaint was filed on January 24, 1955. Complainant 
seeks an award of reparation in the amount of $269.75, which is 
alleged to be the unpaid purchase price of two lots of produce sold 
and delivered to respondent during November 1954. 


A copy of the forma] complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on February 5, 1955. A copy of the report of investiga- 
tion was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Vegetable Growers’ Cooperative 
Association, is an association whose address is Street Road and 
Old Lincoln Highway, Trevose, Pennsylvania. 


2. Respondent is an individual, Frank Chairvolotti, whose 
address is Bear Road, Box 146, North Syracuse, New York. At 
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the time of the transactions complained of herein, respondent was 
licensed under the Act. 

3. In the course of interstate commerce and by oral contracts 
negotiated through a broker, complainant sold to respondent the 
following two lots of produce on the dates and at the prices 
indicated : 





Unit 
Date Commodity Price Gross 
November 4, 1954 27 Bu. Parsnips at $1.75 Bu. $ 47.25 
50 Bu. Turnips at 1.50 Bu. 75.00 
November 9, 1954 55 Bu. Parsnips at 2.00 Bu. 110.00 
25 Bu. Turnips at 1.50 Bu. 37.50 
Total $269.75 


4. Two lots of produce meeting the specifications of the fore- 
going contracts were shipped by complainant from loading point 
in the State of Pennsylvania, in interstate commerce, to respond- 
ent at North Syracuse, New York. Respondent accepted the pro- 
duce in compliance with said contracts of sale, and made no com- 
plaint with respect thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay to complainant the agreed purchase price of $269.75 
for the produce, or any part thereof. 


6. Formal complaint was filed on January 24, 1955, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the Rules of Practice (7 CFR 47.8(c) ). 

The facts thus admitted are that on November 4, 1954 and 
November 9, 1954, complainant sold to respondent the produce 
set forth in Finding of Fact No. 3 for the total amount of $269.75; 
that produce which conformed to the terms of the contracts of 
purchase and sale was delivered to respondent, in interstate com- 
merce; that respondent accepted the produce as set forth in 
Finding of Fact No. 4, without complaint; and that respondent 
failed to pay any part of the agreed purchase price. 

Respondent’s failure to make payment promptly to complainant 
for the produce is in violation of Section 2 of the Act. Complainant 
should be awarded reparation in the amount of $269.75, with 
interest, and the facts should be published. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 336 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $269.75 with interest 
thereon at the rate of 5 percent per annum from December 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4250) 


ALEXIS RELIAS v. M. S. TOLEDO COMPANY. PACA Docket No. 6458. 
Decided April 27, 1955. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Headnotes in 14 A.D. 286, applicable here. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. John C. Cher- 
nauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 15, 1954. Formal com- 
plaint was filed on January 14, 1955. Complainant seeks an award 
of reparation in the amount of the balance of the purchase price 
of a carload of tomatoes allegedly sold and delivered to respondent 
in March 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on February 10, 1955. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on March 7, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 





RELIAS v. TOLEDO CO. 
Cite as 14 A.D. 336 


FINDINGS OF FACT 


1. Complainant is an individual, Alexis Relias, whose address 
is 16 South Water Market, Chicago 8, Illinois. 


2. Respondent is an individual, Morris S. Toledo, doing bus- 
iness as M. S. Toledo Company, whose address is 1315 East 7th 
Street, Los Angeles, California. At the time of the transaction 
involved herein, respondent was not licensed under the Act, but 
was subject to license, and was subsequently issued a license upon 
payment of accrued arrearage. 


38. On March 22, 1954, in the course of interstate commerce, 
complainant sold to respondent the 650 lugs of Mexican tomatoes 
contained in car PFE 96756 at $3.00 per lug, f.o.b. track accept- 
ance, St. Louis, Missouri. 


4. Respondent inspected and accepted the tomatoes on track 
at St. Louis, Missouri, and made no timely complaint with refer- 
ence thereto. 


5. The purchase price of the tomatoes is $1,950.00, f.o.b. St. 
Louis, Missouri. Respondent paid the freight charges to St. Louis, 
Missouri, in the amount of $709.17, making a net purchase price 
of $1,240.83. Only $753.33 of this amount has been paid, leaving 


a balance of $487.50 due to complainant from respondent. 


6. Informal complaint was filed on October 15, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the Rules of Practice (7 CFR 47.8 (c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the 650 lugs of tomatoes is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $487.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $487.50 with interest thereon 
at the rate of 5 percent per annum from April 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4251) 


R. HUIZINGA & SONS v. FRANK GALOTTI COMPANY, INC. AND 
TAMPA FRUIT COMPANY. PACA Docket No. 6022. Decided April 
28, 1955. 


Purchase and Sale after Inspection—Failure to Pay Pur- 
chase Price of Potatoes and Lettuce—Failure to Properly 
Submit Defense 


Where complainant sold two carloads of potatoes and one carload of lettuce 
to respondent, which were accepted by respondent after inspection by 
respondent’s agent, but respondent failed to pay the purchase price, held, 
respondent’s failure to pay the purchase price is in violation of Section 2 
of the Act for which reparation should be awarded to complainant, and 
respondent’s defense, that these were merely a small part of an over-all 
deal involving 85 carloads of produce purchased over a period of a year 
and that adjustments for all shipments were to be made later, is no 
defense to this action. Respondent’s remedy was to file either a complaint 
or a counterclaim in the present proceeding, and, having taken neither 
course, respondent is precluded from asserting such complaints in its 
defense. 


Dismissal—Failure to Sustain Burden of Proof As to 
Allegations in Complaint 


Where complainant failed to sustain its burden of proof as to allegations 
contained in the complaint with respect to a certain respondent, the 
complaint is dismissed as to that respondent. 


Purchase after Inspection—Implied Warranty 


A buyer is responsible for the purchase price of produce bought after inspec- 
tion by an authorized agent and, under such circumstances, there exists 
no implied warranty as to quality and condition. 


Blanksten and Lansing, of Chicago, Illinois, for complainant. Frank Galotti 
Company, of Boston, Massachusetts and Tampa Fruit Company, of 
Quincy, Massachusetts, respondents, pro se. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were received on October 1 and 31, 1952. 
Formal complaint was filed on January 22, 1953. Complainant 
seeks to recover, as reparation, damages allegedly sustained as a 
result of respondents’ failure and refusal to pay for two carloads 
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of potatoes and one carload of lettuce sold by complainant to 
respondents and accepted by respondents without complaint. 


A copy of the Department’s report of investigation was served 
on counsel for complainant on June 1, 1958. Copies of the formal 
complaint and the report of investigation were served upon re- 
spondent, Frank Galotti Company, on June 2, 1953, and upon 
respondent, Tampa Fruit Company, on June 1, 1953. In their 
answers denying liability, both respondents requested an oral 
hearing. 

An oral hearing was held at Boston, Massachusetts, on October 
4, 1954, at which none of the parties was represented by counsel. 
Three witnesses appeared and testified for respondents, and the 
deposition testimony of one witness for complainant was received 
in evidence. 


FINDINGS OF FACT 


1. Complainant, R. Huizinga & Sons, is a partnership com- 
posed of Richard Huizinga, Owen H. Huizinga, and Howard A. 
Huizinga, whose post office address is 1421 South Aberdeen Street, 
Chicago 8, Illinois. 


2. Respondent, Frank Galotti Company, Inc., is a corporation, 
whose post office address is 31 Fargo Street, Boston 10, Massa- 
chusetts. This respondent was licensed under the act at the time 
of the transaction involved herein. 


38. Respondent, John A. Mathieson, is an individual, doing 
business as Tampa Fruit Company, whose address is 87 Hancock 
Street, Quincy, Massachusetts. At the time of the transaction 
involved herein, this respondent was licensed under the act. 


4. On or about March 14, 1952, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, complainant and respondent, Frank Galotti Company, 
Inc., entered into an agreement for the sale by complainant to this 
respondent of a carload of potatoes, PFE 61528, consisting of 260 
100-pound bags of washed Idaho standards, at an agreed price of 
$5.96 per cwt., or $1,549.60 delivered Boston, less freight of 
$616.21 or a total of $933.39, inspection and acceptance on track 
Chicago. The sale between the parties was negotiated by Jacob 
Fine of the J. Fine Company, Chicago, Illinois, who acted as 
respondent’s buying broker and duly authorized agent. 
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5. On or about March 14, 1952, the potatoes in car PFE 61528 
were inspected and accepted on track Chicago by respondent’s 
agent, Jacob Fine. Thereafter, the car of potatoes was shipped to 
Boston, Massachusetts, where it arrived on or about March 19, 
1952, and was received by respondent, Frank Galotti Company, 
Inc., without complaint. 


6. On or about March 19, 1952, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the complainant and respondent, Frank Galotti Com- 
pany, Inc., entered into an agreement for the sale by complainant 
to this respondent of a carload of potatoes, PFE 8078, consisting 
of 360 100-pound bags of Idaho Russets, M. P. Brand, Dry, at an 
agreed price of $6.36 per cwt., or $2,289.60 delivered Boston, less 
freight of $616.21, or a total of $1,673.39, inspection and accept- 
ance on track Chicago. The sale between the parties was negotiated 
by Jacob Fine of the J. Fine Company, Chicago, Illinois, who acted 
as respondent’s buying broker and duly authorized agent. 


7. On or about March 19, 1952, the potatoes in car PFE 8078 
were inspected and accepted on track Chicago by respondent’s 
agent, Jacob Fine. Thereafter, the car of potatoes was shipped to 
Boston, Massachusetts, where it arrived on or about March 24, 
1952, and was received by respondent, Frank Galotti Company, 
Inc., without protest. 


8. On or about March 19, 1952, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the complainant and respondent, Frank Galotti Com- 
pany, Inc., entered into an agreement for the sale by complainant 
to this respondent of a carload of lettuce, PFE 67652, consisting 
of 272/4 crates of Greenleaf Brand lettuce at an agreed price of 
$2.85 per crate f.o.b., and 65/5 crates of Greenleaf Brand lettuce 
at an agreed price of $2.00 per crate f.o.b., plus a $60.00 top-ice 
charge; making a total invoice price of $965.20. The sale between 
the parties was negotiated by Jacob Fine of the J. Fine Company, 
Chicago, Illinois, who acted as respondent’s buying broker and 
duly authorized agent. 


9. On or about March 19, 1952, the lettuce in car PFE 67652 
was inspected and accepted on track Chicago by respondent’s 
agent, Jacob Fine. Thereafter, the car of lettuce was shipped to 
Boston, Massachusetts, where it arrived on or about March 24, 
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1952, and was received by respondent, Frank Galotti Company, 
Inc., without complaint. 


10. At no time did respondent, Tampa Fruit Company, and 
complainant enter into a contract for the purchase and sale, 
respectively, of any of the potatoes contained in car PFE 8078. 


11. There is now due and owing to complainant from respond- 
ent, Frank Galotti Company, Inc., the sum of $3,571.98, repre- 
senting the agreed purchase price of the two carloads of potatoes 
and one carload of lettuce, no part of which has been paid. 


12. Informal complaints were filed on October 1 and 31, 1952, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


John A. Mathieson denied at the hearing that he purchased or 
received any potatoes from complainant, as alleged in the com- 
plaint. Further, R. C. Galotti testified at the hearing that respond- 
ent, Tampa Fruit Company, had nothing whatever to do with the 
purchase of the three cars in question, and that respondent, Frank 
Galotti Company, Inc., would assume full responsibility for any 
award of reparation which might be made (T. pp. 20 and 22). 
We conclude that complainant has failed to sustain its burden of 
proof that a sale of 100 sacks of potatoes was made to Tampa 
Fruit Company; and that the complaint so far as it relates to this 
respondent, therefore, should be dismissed. 

It is complainant’s position that each of the three cars of pro- 
duce (with the exception of 100 sacks in car PFE 8078 invoiced 
to Tampa Fruit Company) was ordered for respondent, Frank 
Galotti Company, Inc., by its agent, Jacob Fine, who inspected 
and accepted the three cars while on track Chicago. It is also 
complainant’s testimony that respondents made no complaint or 
raised any question about the merchandise contained in the three 
cars. 

Respondent, Frank Galotti Company, Inc., does not deny that 
the three cars were purchased from complainant while on track 
Chicago, and after inspection made by this respondent’s agent, 
Jacob Fine. According to Fine, he inspected and accepted the three 
cars as buying broker for the account of Frank Galotti Company, 
Inc. (Inv. Rep. Ex. 6 and 11). 

Respondent, Frank Galotti Company, Inc., contends that these 
three cars were purchased as part of an extended and regular 
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course of business dating back to June 1951 and continuing 
through August 1952, during which time respondent purchased 
from complainant 76 cars of potatoes, 5 cars of lettuce, 4 cars of 
onions, and one car of cantaloupes. It is this respondent’s testi- 
mony that the three cars in question formed only a small part of 
the over-all deal, that there were complaints on the merchandise 
contained in some of the shipments for which adjustments were 
to be made by complainant. The testimony offered by this respond- 
ent is no defense to the cause of action asserted by complainant. 
If, as testified, this respondent received produce about which it 
complained and about which adjustments were to be made by 
complainant, respondent’s remedy was to file either a complaint, 
or a counterclaim in the present proceeding. Respondent having 
taken neither course of action is now precluded from asserting 
such complaints as a defense in this controversy. 


We have frequently held that a buyer is responsible for the 
purchase price of produce bought after inspection by an author- 
ized agent and that, in such circumstances, there exists no implied 
warranty as to quality or condition. William Shapiro v. Ben Bren- 
ner, 6 A.D. 1183; Wolf & Cohen v. M. J. Burke, 6 A.D. 133; Leef- 
Schniebolk Company v. Philip Termini, 5 A.D. 382; and Anony- 
mous, 8 A.D. 1276. 

It is concluded that respondent, Frank Galotti Company, Inc., 
by its agent, Jacob Fine, purchased the three cars of produce in 
dispute while on track Chicago and after inspection and accept- 
ance. It is further concluded that respondent’s failure to pay the 
agreed purchase price of the produce is in violation of Section 2 
of the Act, for which reparation, with interest, should be awarded 
complainant in the amount of $3,571.98, and the facts should be 
published. 


ORDER 


Within 30 days from the date hereof, respondent, Frank Galotti 
Company, Inc., shall pay complainant, as reparation, $3,571.98, 
with interest thereon at the rate of 5 percent per annum from 
April 1, 1952, until paid. 

The complaint as to respondent, Tampa Fruit Company, is 
dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 





PARSONS CO., INC. v. LUCAS PROD. 
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(No. 4252) 


R. A. PARSONS COMPANY, INC. v. LUCAS PRODUCE. PACA Docket 
No. 6465. Decided April 28, 1955. 


Failure to Pay Purchase Price of String Beans—Default 
Headnotes in 14 A.D. 298, applicable here. 


Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. John C. Cher- 
nauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on February 14, 1955. Complainant 
seeks an award of reparation in the amount of the unpaid pur- 
chase price for a shipment of string beans allegedly sold and 
delivered to respondent in September 1954. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 18, 1955. A copy of the report of investi- 
gation was served upon complainant on February 17, 1955. 

At the time of service of the forma] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation doing business as R. A. Par- 
sons Company, Inc., whose address is Cape Charles, Virginia. 


2. Respondent is an individual, Simon W. Lucas, Jr., doing 
business as Lucas Produce, whose address is R.F.D. #2, Box 668, 
West Columbia, South Carolina. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about September 30, 1954, in the course of interstate 
commerce, complainant by oral contract, and after a personal 
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inspection by respondent, sold to respondent 258 baskets of Ten- 
dergreen string beans at $1.95 per basket for a total purchase 
price of $503.10, f.o.b. grading shed Cheriton, Virginia. 


4. On or about September 30, 1954, complainant delivered and 
respondent accepted the string beans at the grading shed in 
Cheriton, Virginia. The beans were then transported in respond- 
ent’s truck to South Carolina. 


5. The total purchase price of the string beans is $503.10, no 
part of which has been paid to complainant. 


6. Formal complaint was filed on February 14, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of ora] hearing and an admission of the facts 
alleged in the complaint as provided in the Rules of Practice (7 
CFR 47.8(c)). 

Failure of respondent to pay promptly the agreed purchase 
price of the string beans is a violation of Section 2 of the Act. 


Complainant should be awarded reparation in the amount of 
$503.10, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $503.10, with interest thereon 
at the rate of 5 percent per annum from October 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4253) 


PACA Docket No. 6400. Dismissed April 13, 1955. Blanchard & 
Flora, of Presque Isle, Maine, for complainant. Michie, Camblos & 
Via, of Charlottesville, Virginia, for respondent. Mr. Champe T. 
Broaddus, Presiding Officer. Order by Thomas J. Flavin, Judicial 


Officer. 
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(No. 4254) 


PACA Docket No. 6344. Dismissed April 22, 1955. Complainant 
pro se. Mr. Irving Coopersmith, of New York, New York, for 
respondent. Mr. Harold P. Kravitz, of Von Zamft & Kravitz, of 
Miami, Florida, for respondent. Mr. David Siskind, of New York, 
New York, for respondent. Mr. Champe T. Broaddus, Presiding 
Officer. Order by Thomas J. Flavin, Judicial Officer. 


(No. 4255) 


PACA Docket No. 6283. Dismissed April 28, 1955. Mr. Terry 
Gibson, of Gibson & Gibson, and Mr. Paschal C. Reese, both of 
West Palm Beach, Florida, for complainant. Mr. Irving Cooper- 
smith, of New York, New York, for respondent. Mr. Champe T. 
Broaddus, Presiding Officer. Order by Thomas J. Flavin, Judicial 
Officer. 





